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ADVERTISEMENT. 






The object of the Author in the following attempt to colle« 
t rules and principles which govern, or are supposed to govern^ 
conduct of States in their mutual intercourse in peiice and in war, 
and which have therefore received the name of International La^', 
has been to compile an elementary work for the use of persons en- 
gaged in diplomatic and other forms of public life, rather than for 
mere technical lawyers, although he ventures to hope that it may 
not be found wholly useless even to the latter. The great body of j 
ttie rules and principles which compose this Law is commonly de- ' 
duced from examples of what has occurred, or been decided in the' 
practice and intercourse of nations. These examples have been 
greatly multiplied in number and interest during the long period 
which has elapsed suice the publication of Va(tel*3 highly appreciated" 
work : a portion of human history abounding in fearful Iransgres- 
is of that Law of Nations which is supposed to be founded on the 
higher sanction of the Natural Law, (more properly called the Law 
of God,) and at the same time rich in instructive discussions in cabi- 
nets, courts of justice, and legislative assemblies, respecting the na- 
ture and extent of the obligations between the Independent societies 
of men called States. The principal aim of (he Author has been to* 
glean from these sources the general principles which may fairly be ' 
considered to have received the assent of most civilized and Chris- 
tian nations, if not as invariable rules of conduct, at least as rules 
which they cannot disregard without general obloquy and the hazard 
of provoking the hostility of other communities who may be injured 
by their violation. Experience shows that these motives, even iu* J 
the worst times, do really affiwd a considerable security for the ob-l 
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servance of justice between States, if thq^ do not farnish the perfect 
sanction annexed by the lawgiver to the observance of the munici- 
pal code of any particular State. The knowledge of Ais science 
has, consequently, been justly regarded as of the highest importance 
to all who take an interest in political affairs^ The Author cherishes 
the hope that the following attempt to iitwtrate it will be received 
with indulgence, if not with favour, by thoae who know the dMicuI- 
^ties of the undertaking. 
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HISTORY OF INTERNATIONAL LAW. 



The classic nations of antiquity had very imperfect no- 
tions of international justice. With the Greeks and Romans, 
" foreigner" and " barbarianj^* or " enemy," were synonymous 
in language and in fact. By their rude theory of public law, 
the persons of aliens were doomed to slavery, and their pro- 
perty to confiscation, the moment they passed the bounds of 
one petty state and touched the confines of another. No- 
thing but some positive compact gave them any exemption 
from this unsocial principle. Piracy was unblushingly prac- 
tised by the most civilized nations which then existed. The 
peaceful merchant was liable to be plundered both on sea 
and land, by men with whom he and his country had no 
quarrel ; and even the philosopher, who visited foreign coun- 
tries to enrich his native land with the merchandise of science 
and* art, was exposed to be captured and sold as a slave to 
some barbarian master. As to these barbarians themselves, 
the acutest of the Grecian philosophers gravely asserts that 
they were intended by nature to be the slaves of the Greeks, 
and that it was lawful to make them so by all possible means.* 

Aristot Potit lib. i. c. 8. The Greeks termed those who were con- 
nected with them by compact 'Er^«rey/oi, literally those with whom they h«d 

3 
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Thucydides has correctly stated the leading political maxim 
of his countrymen, — " that to a king or commonwealth, no- 
thing is unjust which is useful." The same idea is openly 
avowed by the Athenians, in their reply to the people of Me- 
los. Aristides distinguished in this respect between public 
and private morality, holding that the rules of justice were 
to be sacredly observed between individuals, but as to public 
and political affairs, a very different conduct was to be fol- 
lowed. He accordingly scrupled not to invoke upon his own 
head the guilt and punishment of a breach of faith, which he 
advised the people to commit in order to promote their na- 
tional interests.^ 

If such were what may be called the pacific relations of 
the Grecian states with each other, and with the rest of man- 
kind, we may easily imagine that the rights of war must have 
been exerted with extreme rigour. To reduce to slavery 
prisoners taken in war, was the universal practice of the 
ancient world. But the cold-blooded cruelty with which the 
Athenians could deliberately devote, by a public decree, to 
mutilation or death those whom they ought, even in compli- 
ance with their own national prejudices, to have regarded as 
brethren, is a striking proof how lamentably deficient was 
their theory and practice of international justice. The in- 
stitutions of Lycurgus imparted a still more stern and unre- 
lenting chsuracter to the savage people for whom he under- 
took to legislate. The Lacedemonian government was the 
patron of the aristocratic faction throughout all Greece ; and 
as the popular interests in the different republics naturally, 
looked up to the democracy of Athens for support, and there 

poured out libations to the gods. Those who were not entitled to claim the 
benefit of this sort of alliance, were called ^EKowov^t, that is, what we should 
term outlaws. The able, but often too systematic and prejudiced historian 
of Greece, observes, that " it appears to have been very generally held 
among the Greeks of that age, that men were bound to no duties to each 
other without an express compact." He furnishes, among other instances, 
a practical example of this rule in the cruel conduct of the Spartans to their 
prisoners taken upon the surrender of Plataea. — Mitford's Hist of Greece, 
voL i. c. 15, 8. 7. 
' Theophrastus ap. Plutarch, in Aristide. 
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was no supreme federal authority adequate to check and 
control them, these rival powers kept every other state in 
continual commotion and furious disorders, which reduced 
them to misery, and thinned their population by proscrip- 
tions, banishments, and massacres.^ 

Cicero's theory of justice in the intercourse of states seems 
to have been more liberal than that of the Grecian states- 
men and philosophers, though the practice of his country- 
men varied as much from that theory as their religious no- 
tions diiSered from his sublime conceptions of the Divine at- 
tributes. But neither had any correct or adequate notion of 
a science of international law, as understood in noodern times. 
Tfae intercourse of the Romans with foreign nations was but 
too conformable with their domestic discipline. Their ili- 
adjusted constitution fluctuated in perpetual mutations, but 
always preserved the character impressed upon it by Rome's 
martial founder of a state, the very law of whose being 
was perpetual war, and whose unceasing occupation was 
the conquest and colonization of foreign countries. For more 
than seven centuries the Romans pursued a scheme of ag- 
grandizement, conceived in deep policy, and prosecuted with 
inflexible pride and pertinacity, at the expense of all tha 

^ A learned modem writer has enumerated the following points as consti- 
tuting the rude outlines of public law observed among the Greek states:— 
1. The rites of sepulture were not to be denied to those slain in battle. 2. 
After a victory, no durable trophy was to be erected. 3. When a city was 
taken, those who took refuge in the temples could not lawfully be put. to 
death. 4. Those guilty of sacrilege were to be left unburied. 5. All the 
Greeks were allowed to resort to the public games, and the temples, and to 
sacrifice there without molestation. These rules were enforced by the 
council of the Amphictyons, which was a religious rather than a political in- 
stitution, and, as such, took cognizance of offences against the laws and cus- 
toms which had been sanctioned by the national superstition. — Saint-Croix, 
Goavememens F^d^ratifs. 

«• We find it difficult to comprehend and believe," says Niebuhr, ** in the 
existence of the spirit with which the ancient oligarchies maintained the 
power they at all times abused: that spirit, however, is sufficiently mani- 
fested in the oath they exacted in some of the Greek states from their mem- 
bers, to bear malice towards the commonalty, and to devise all possible harm 
against M/'-^Ntdmir, BiSmUche Ge§chiehie, 2 band. 
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useful pursuits and charities of private life. All sdicitude 
for the fate of their fellow-citizens made captive in war was 
disdained by their stern and crafty policy. 

'* Hoc cavent mens provida Reguli 
Dissentientis conditionibus 

Fa^dit, et exemplo tnhenti 

Perniciem veniens in aevum, 
8i non periret immiserabilis 
Captivapubes." 

The institution of the Fecial law, with a college of heralds 
to expound it, which they borrowed from the Etruscans, is 
the only symptom of a recognition by these Barbarians^ as 
the Greeks called them, of an international code, distinct 
from their own municipal law. This mere formal institu- 
tion strongly contrasts with their oppressive conduct towards 
their allies, and their unjust and cruel treatment of their 
vanquished enemies. " Victory," in their expressive, meta- 
phorical language, ** made even the sacred things of the ene- 
my prqfane ;" confiscated all his property, moveable and im- 
moveable, public and private ; doomed him and his posterity 
to perpetual slavery ; and dragged his kings and generals at 
the chariot-wheels of the conqueror.* 

^ No professed treatise of international law has been left us by any an- 
cient writer. Neitiier the work of Aristotle upon the laws of war, nor the 
institutes of yie Roman fecial law, have descended to modem times. ** When 
the Romans called their fecial law the law of nations, we are not to under* 
stand from hence tliat it was a positive law, established by the consent of aU 
nations. It was in itself only a civil law of their own : they called it a law 
of nations^ because the design of it was to direct them how they should con- 
duct themselves towards other nations in the hostile intercourse of war; and 
not because all nations were obliged to observe it." (Rutherforth, Nat. 
Law, b. ii. c. 9, § 10.) And the incidental notices which may be collected 
from the writers on the Roman law, of what they call the jus gentium, con- 
cur in showing, that the idea associated with this term was not that of a po- 
sitive rule governing the intercourse of states, but what has been since called 
natural law, or the rule of conduct that exists, or ought to exist, amongst 
mankind, independent of positive compact and institution. Hence it is al- 
ways contmsted by these writers with the municipal law, jiff eivile, and even 
with the oiBstitutional code, jut pubUeumf which regulated the government 
of Uie city,— Ompteda, litteratur dcs VoUcerrechts, torn. i. pp. 142—161, 
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Though the Romans had a very imperfect knowledge of 
international law as a science, and little regard for it as a 
practical rule of justice between states, yet their municipal 
code has essentially contributed to construct the edifice of 
public law in modem Europe. The stern spirit of the Stoic 
philosophy was breathed into the Roman law, and contri- 
buted to form the character of the most highly gifted, virtu- 
ous, and accomplished aristocracy the world ever saw. There 
is a calm and placid dignity in the pictures drawn by the 
classic writers of (he private manners of the Roman patri- 
cians, strongly contrasting with the harsher features of their 
public conduct, but which blended U^ether to form a cha- 
racter admirably fitting them to perform the dignified office 
of consultation in the laws. 

<*Romae dulce diu fuit et solemne, reclusa 
Mane domo vigilare, clienti promere jura." 

Theirs was for a long time the exclusive prerogative of ad- 
ministering justice. The usage insensibly grew up of certain 
families devoting their peculiar attention to the study and 
practice of jurisprudence, and transmitting the knowledge 
thus gained, as a private inheritance and most valuable instru- 
ment of political power. These circumstances essentially 
contributed to the perfection of the science in a state, where 
any other liberal pursuit, except the study of philosophy, was 
for a long time thought unworthy of its ingenuous citizens. In 
performing the duty of interpreting the laws to their clients 
and fellow-citizens, they invented a sort of judicial legislation, 
which was improved from age to age by the long line of ju- 
risconsults, following each other in regular and unbroken suc- 
cession from the foundation of the republic to the fall of the 
empire. The consequence was, that civil law, which seems 
never to have grown up to be a science in any of the Gre- 
cian republics, became one very early at Rome, and was 
thence difiiised over the civilized world.* The mighty fame 
and fortune of the Roman people, in this respect, cannot be 

6 Smith's Wealth of Nations, b. v. c 1. Part HI. 
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contemplated without emotion. Its martial glory has long 
since departed, but the " Eternal City" still continues to rule 
the greatest part of the civilized and Christian world, through 
the powerful influence of her civil codes. The acute re- 
search and unrivalled sagacity of an illustrious German civi- 
lian of the present day, have laboriously collected and hap- 
pily combined the multiplied proofs, scattered in many a 
worm-eaten volume, that the Roman law, so far from having 
been buried in the ruins of the Roman empire, survived 
throughout the middle age, and continued to form an inte- 
gral portion of European legislation long before the period 
of the pretended discovery of the Pandects of Justinian at 
Amalfi, in the beginning of the twelfth century. The van- 
quished Roman provincials were neither extirpated nor de- 
prived of their personal freedom, nor was their entire pro- 
perty confiscated, by the Gothic invaders, as we are com- 
monly taught to believe. The conquered people were not 
only permitted to retain a large portion of their lands, and 
the personal laws by which they had been previously govern- 
ed ; but the municipal constitutions of the Roman cities were 
preserved, so that the study and practice of the Roman law 
could never have been entirely abandoned, even during what 
has been called the midnight darkness of the middle age.* 
Accordingly, we find that in every civilized country of Eu- 
rope, the Scandinavian nations and England excepted, the 
Roman civil law either formed the original basis of the mu- 
nicipal jurisprudence, or constitutes a suppletory code of 
"written reason," appealed to where the local legislation is 
silent, or imperfect, or requires the aid of interpretation to 
explain its ambiguities. 

The foundation of the modern science of international law 
may be traced to a period nearly coincident to that mempra-^ 
ble epoch in the history of mankind — the revival of letters, 
the discovery of the new world, and the reformation of reli- 
gion. The Roman law infused its spirit into the ecclesiastical 

8 Geschichte des Roemischen Rechts in Mittekllter, von Dr. C. von Sftvig^- 
ny, 4 torn. Heidelbei^, 1814—1826. 
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code of the Romish Church ; and it may be considered a fa- 
vourable circumstance for the revival of civilization in Eu- 
rope, that the interests of the priesthood, in whom all the 
moral power and knowledge of the age were concentrated, 
induced them to cherish a certain respect for the immutable 
rules of justice. The spiritual monarchy of the Roman pon- 
tiffs was founded upon the want of some moral power to tem- 
per the rude disorders of society during the middle age. The 
influence of the papal authority was then felt as a blessing to 
mankind: it rescued Europe from total barbarism; it aflbrd- 
ed the only shelter from feudal oppression. The compilation 
of the canon law, under the patronage of Pope Gregory the 
IX., contributed to diflfuse a knowledge of the rules of justice 
among the Catholic clergy ; whilst the art of casuistry, in- 
vented by them to aid in performing the duties of auricular 
confession, opened a wide field for speculation, and brought 
them in view of the true science of ethics. The universities 
of Italy and Spain produced, in the sixteenth century, a suc- 
cession of labourers in this new field. Among these were 
Francis de Victoria, who flourished as a professor at Sala- 
manca about 1546, and Dominic Soto, who was the pupil 
and successor of Victoria at the same seat of learning, 
(which Johnson said he loved for its noble decision upon the 
Spanish conquests in America,) and published, in 1560, an 
elaborate treatise ** Of Justice and Law," the subject-matter 
of his lecture delivered there, which he dedicated to the un- 
fortunately celebrated Don Carlos. Both Victoria and Soto 
condemned, with honest boldness and independence, the cruel 
wars of avarice carried on by their countrymen in the new 
world, under the pretext of propagating what was called 
Christianity in that age. Soto was the arbiter appointed by 
t||S emperor Charles V. to decide between Sepulveda, the 
advocate of the Spanish-American colonists, and Las Casas, 
the champion of the unhappy natives, as to the lawfulness of 
enslaving the latter. The edict of reform of 1543 . was 
founded upon his decision in their favour. It is said that 
Soto did not stop here, but condemned in the most unmea- 
sured terms tbe African slave-trade, then beginning to be 
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carried on by the Portuguese. But I do not understand that 
Soto reprobated slavery in general, or even the slave-trade 
hbir, so long as it was confined to that unfortunate portion of 
the inhabitants of Africa who had been doomed to servitude 
from time immemorial, or had been enslaved by conquest in 
war, in that age universally regarded as giving a legitimate 
title to property in human beings ^tire gentium; but only that 
he condemned that system of kidnapping, by which the Por- 
tuguese traders seduced the natives to the coast, under frau- 
dulent pretences, and forced them by violence on board their 
slave-ships.^ 

Long before the appearance of the labourers in the new 
field of natural jurisprudence, the genius of commerce, ever 

7 « If the report," says Soto, << wUch has lately prevailed, be true, that 
Portuguese traders entice the wretched natiyes of Afnca to the coast by 
amusements and presents, and every species of seduction and fraud, and 
compel them to embark in their ships as slaves, — ^neither those who have 
taken tliem, nor those who buy them from the takers, nor those who possess, 
can have safe conscience, until they manumit these slaves, however unable 
they may be to pay ransom."— iSbfo, dt Jtuiitia et Jure, lib. iv. quxst ii. 
art 2. 

To the above names may be added that of Francisco Suarez, another ca- 
suist, who flourished in the same century, and of whom Grotius says that he 
had hardly an equal, in point of acuteness, among philosophers and theolo- 
gians. Some parts of his theory of private morals are justly reprobated by 
Pascal in the Lettrea Provindales; but this Spanish Jesuit has the merit of 
having clearly conceived and expressed, even at that early day, in his trea- 
tise De Legihua ae Deo LegUlaiore, the distinction between what is called 
the law of nature and the conventional rules of intercourse observed among 
nations. ** He first saw that international law was composed, not only of the 
simple principles of justice applied to the intercourse between states, but of 
those usages long observed in that .intercourse by the European race, which 
have since been more exactly distinguished as the consuetudinary law ac- 
knowledged by the Christian nations of Europe and America." (Mackim- 
toshf Progress of Ethical Philosophi/, sect. 3, p. 51.) A number of pra^- 
cal treatises on the laws of war were also written about this period by Spa- 
nish and Italian authors, several of whom are cited by GrotiUB; and it is re- 
marked by Sir J. Mackintosh, that Spain, under Charles Y. and Philip II. « 
having become the first military and political power in Europe, maintaining 
large armies and carrying on long wars, was likely to be the first that felt the 
want of that more practical part of the law of nations which reduces war to 
some regularity. 
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favourable to the improvement and happiness of mankind, 
had reduced to a written text the long-established customs 
and usages of the maritime nations bordering on the shor^ 
of the Mediterranean Sea. Spain and Italy mutually coni 
with each other the honour of compiling the Consolato del 
Mare. This code embraces a great mass of civil commercial 
regulations, with a few chapters on the subject of maritime 
captures in war, which show that the leading principles of 
prize-law, ^ since practised by the maritime states of Eu- 
rope, had been settled and generally adopted at this early 
period. The first printed edition of this curious monument 
of commercial legislation is nearly coeval with the art of 
printing itself, and was published in the Catalonian dialect, at 
Barcelona, in 1494. There is no question that it was col- 
lected long previous to that period ; but at what particular 
epoch, and by which of the numerous commercial republics 
with which the Mediterranean coasts were studded during 
the middle age, is matter of great uncertainty. The question 
of its origin has exercised the learning and ingenuity of vari- 
ous critics, whose zeal in exploring this dark recess of legal 
antiquities has been stimulated by national vanity and rival- 
ship. Many of the provisions of this antique code have been 
incorporated into the more modern ordinances of the differ- 
ent European states, and especially into that beautiful model 
of legislation, the marine ordinance of Louis XIV. Its de- 
cisions are in general dictated by a spirit of justice and equity 
which recommends them to adoption, even at the present 
day; and they unquestionably attest the general sense of 
Oiristian Europe at the period when they were collected, 
respecting the commercial relations of its different states.* 

' * A beautiful edition of the Consolafo was published at Madrid, in 1791, 
bgr.Don Antonio Capmany, in the Catalonian, with a Spanish translation. I'he 
eonunentary of YaKn upon the marine ordinance of Louis XIV., of 1681, 
contains a most valuable body of maritime law, from which the English 
writers and judges, especially Lord Mansfield, have borrowed tery freely 
Valin tSao published a separate TraiiS des Friaes, in 176.'^, which contains a 
collection of the French prize ordinances down to tliat period. 

4 
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Albericus Gentiiis was the forerunoer of Grotius in the 
science whose history we are reviewing. He was born in 
the March of Ancona, about the middle of the sixteenth cen- 
tSh7» of an ancient and illustrious family. His father, being 
one of the few Italians who openly embraced the doctrines of 
the Reformation, was compelled to fly with his family into 
Germany, whence he sent his son Alberico to England, where 
he found, not only freedom of conscience, but patronage and 
favour, and was elected to fill the chair of jurisprudence at 
Oxford. He did not confine his attention to the Roman law, 
the only system then thought worthy of being taught in a 
scientific manner, (the municipal code being abandoned to the 
barbarous discipline of the inns of court, of which Sir Henry 
Spelman has left us so feeling an account ;) but investigated 
the principles of natural jurisprudence, and of the consuetu- 
dinary law then governing the intercourse of Christian na- 
tions. His attention was especially directed to this last, by 
the circumstance of his being retained as the advocate of 
Spanish claimants in the English courts of prize. The fruits 
of his professional labours were given to the world in the 
earliest reports of judicial decisions on maritime law pub- 
lished in Europe. His more scholastic and academical stu- 
dies produced the first regular treatise upon the law of war, 
considered as a branch of international law, which appeared 
in modern times. This work served as a light to guide the 
path of the illustnous Grotius, when he entered upon and 
pursued the same track of investigation in the following cen- 
tury.* 

Gentiiis also wrote a treatise on embassies, which he dedi- 
cated to his friend and patron, the gallant and accomplished 

' Tlie title of Alberico GentiU, to be considered as the father of the mo- 
dem science of natural and international law, is asserted by his countryman 
LampredL ** He first explained the rules of war and peace, which probably 
suggested to Grotius the idea of writing his own work — worthy to be re- 
membered, among other things, for having contributed to augment the glory 
of his native Italy, where he drew his knowledge of the Roman law, and 
proved her to be the earliest teacher of natural jurisprudence, as she had 
been the restorer and patroness of all liberal arts and learning." 
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Sir Philip Sidney, whose " high thoughts were seated in a 
heart of courtesy," who was the generous protector of perse- 
cuted genius in that stormy and tumultuous age. In this 
work, Gentilis defends the moral tendency of Machiavelli's 
PrincCf commonly supposed to have been intended as a ma- 
nual of tyranny, but which he insists is a disguised satire 
upon the vices of princes, and a full and calm exposition of 
the arts of tyrants, for the admonition and instruction of the 
people ; written by a man always actually engaged on the 
popular side in the factions of his own country, and almost 
a fanatical admirer of the ancient republicans and regicides. 
Whatever may be thought of this long-disputed question as 
to Machiavelli's motives in writing, his work certainly pre- 
sents to us a gloomy picture of the state of public law and Eu- 
ropean society in the beginning of the sixteenth century : — 
one mass of dissimulation, crime, and corruption, which called 
loudly for a great teacher and reformer to arise, who should 
speak the unambiguous language of truth and justice to princes 
and people, and stay the ravages of this moral pestilence. 

Such a teacher and reformer was Hugo Grotius, who was 
bom in the latter part of the same century, and jBourished 
in the beginning of the seventeenth. That age was pecu- 
liarly fruitful in great men, but produced no one more re- 
markable for genius and for variety of talents and knowledge, 
or for the important influence his labours exercised upon the 
subsequent opinions and conduct of mankind. Almost equal- 
ly distinguished as a scholar and man of business, he was at 
the same time an eloquent advocate, a scientific lawyer, 
classical historian, patriotic statesman, and learned theolo- 
gian. His was one of those powerful minds which have paid ' 
the tribute of their assent to the truth of Christianity. His 
great abilities were devoted to the service of his country, and 
of mankind. He vindicated the freedom of the seas, as the 
common property of all nations, against the extravagant pre- 
tensions of Great Britain and Portugal.^® His ungrateful 

10 The Mare Liberum of Grotius appeared in 1634 ; and Archbishop Laud 
immediately engaged the learned Selden to answer it, in a treatise entitled 
Mare Clautum, in which he not only maintained the national claim of sove- 
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«i country rewarded his virtues and services with exile, and 

would have extended her injustice to perpetual imprisonment 
or death, hut for the courngcous contrivance and self-devo- 
tion of his wife. Involved in the persecution of the Pen- 
sionary Barncvelt and the other Arminians, he was shut 
up in the fortress of Louvestcin, in the year 1619. He was, 
however, allowed the society of his books, and of his accom- 
plished and heroic wife, who contrived to deceive his guards, 
and induce them to carry him out in a chest, while she re- 
mained thus voluntarily exposed to the vengeance of his 
enemies. Grotius escaped into France, and in his banish- 
ment returned good for evil by rendering the most important 
services to his countrymen ; and even his persecutor. Prince 
Maurice of Nassau, is treated with perfect fairness and im- 
partiality in his Belgic history. In an age peculiarly infected 
with party animosity, Grotius preserved himself pure from 
the taint of bigotry; and though actively engaged in the 
contention between the religious factions of the Gomarists 
and Arminians, his expansive toleration embraced every sect, 
w^hcther Catholic or Protestant; — a degree of liberality al- 
most unexampled in those times. When he could no longer 
be useful in active life, he laboured to win men to the love 
of peace and justice by the publication of his great work, 
which made a deep impression upon all the liberal-minded 
princes and ministers of that day, and contributed essentially 
to influence their public conduct. Alexander carried the 
Iliad of Homer in a golden casket, to inflame his love of con- 
quest ; whilst Gustavus Adolphus slept with the Treatise on 
the Laws of War and Peace under his pillow, in that heroic 
war which he waged in Germany for the liberties of Pro- 
testant Europe. It is diflicult to decide which presents the 
most striking contrast — the poet of Greece and the philosopher 
of Holland, or the two heroes who imbibed such diflerent and 
opposite sentiments from their pages." 

reignty over the British seas but the obnoxious claim of sliip -money, which 
it was at that time the object of Charles I. and his councillors to establish. 

" The treatise De Jure Belli ac Pacts was composed during the author's 
exile in France, and published at Paris in 1625, A veiy interesting suna* 
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Nor was this the only immediate practical effect of Ithis 
publication. Its enlightened and benevolent doctrines so 
forcibly struck the mind of that liberal sovereign, the Elector 
Palatine, Charles Lewis, that ne founded at Heidelberg the 
first professorship of the law of nature and nations instituted 
in Europe, and bestowed the chair upon the celebrated Puf- 
fendorf, who used the treatise of Grotius as his text-hook." 
Grotius thus became the creator of a new school of political 
philosophy, which laid the foundation for all those important 
improvements in the science of government, political econo- 
my, and legislation, which have marked the two last centu- 
ries as an era in the progress of mankind. His work was 
illustrated by a crowd of commentators in the universities of 
Holland and Germany, and within forty years after his death 
obtained an honour which had been exclusively reserved, by 
the learned world, for the classical writers of antiquity : it was 
edited cum commentariis variorum. His Latin style is sometimes 
obscured by animitation of the sententious brevity of Taci- 
tus ; and the work sins against the prevailing taste of the 
present age, in being adorned with a profusion of illustrations 
from the writers of sacred and heathen antiquity. Yet it 
should be remembered, that these are so many different wit- 
nesses summoned to attest the concurring sentiments and 
usages of mankind among all ages and nations, and that their 
testimony was much more revered by the cotemporaries of 
Grotius than the unsupported authority or reasonings of any 
individual writer of their own time." ^ 

inary of the life of Grotius was published in 1826, by that venerable lawyer 
and excellent man, the late Charles Butler. 

^ Puffendorf 's principal work, De Jure NcUurx et GerUium, was first pub- 
lished in 1672, and subsequently abridged by the author, in a smaller treatise, 
entitled De Officio Hbminia et Civis, The reputation of Puffendorf seems to 
have been founded more upon the fact of his having no cotcmporary competi* 
tor, than upon his real merit either as an inventor or compiler. Leibnitz calls 
him, Fir parumjurisconsuUus, et minime phihaophus, 

w " I have used," says Grotius, «* in proof of this law, the testimony of phi- 
losophers, historians, poets, and, lastly, even of orators. Not that they are 
indiscriminately to be relied on as impartial authority, since they often bend 
to the prejudices of their sect, the nature of their argument, or the interest 
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The great treatise of Grotjus on the Law of Peace and 
JVoTf defective as it confessedly is in scientific arrangement 
and distinctiveness of aim, produced a wonderful impression 
on the public mind of Christian Europe, and gradually 
wrought a most salutary change in the practical intercourse 
of nations in favour of humanity and justice. This new 
scienoe of natural jurisprudence, developed by the disciples 
of Grotius, and applied in the first instance to ascertain those 
rules of justice which o^ht to regulate the conduct of indi- 
viduals in the social state, was subsequently adopted to 
determine the like rules which govern, or ought to govern, 
the conduct of independent nations and states, considered 
as moral beings living in a social state, independent of po- 
sitive human institution. This gave rise to the mixed science 
of the law of nature and nations, which, soon came to form 
an indispensable part of education all over Europe. What- 
ever defects may have been justly imputed to the works 
of the more eminent publicists, considered as scientific, ex- 
pository treatises, it would be difficult to name any writers 
who have contributed so much to promote the progress of 
civilization as "these illustrious authors — these friends of 
human nature — these kind instructors of human errors and 
frailties — these benevolent spirits, who held up the torch of 
science to a benighted world." If the international inter- 
course of Europe, and the nations of European descent, has 
been since marked by superior humanity, justice, and libe- 
rality, in comparison with the usages of the other members 
of the human family, they are mainly indebted for this glo- 

of their cause: but where many minds of different ages and countries concur 
in affirming the same sentiment, this general concurrence must be referred 
to some general cause; which, in the questions we have undertaken to exa^ 
mine, can be no other than a right induction from the principles of natural jus- 
tice, or some common consent The former indicated the law of nature, the 
latter the law of nations: which difference is not to be understood from the 
terms alone which these authors use, (for they often confound the law of na- 
ture with that of nations,) but from the nature of the subject in question. For 
if a certain maxim, which cannot be inferred as a corollary from the princi- 
ples of natural justice, is nevertheless found to be generally observed, we 
must attribute its origin to the general consent of nations." — Proleg. § xli. 
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rious superiority to these private teachers of justice, to whose 
moral authority sovereigns and states are often compelled to 
bow, and whom they acknowledge as the ultimate arbiters of 
their controversies in peace ; whilst the same authority con- 
tributes to give laws even to war itself — mitigating its fero- 
city, and limiting the range of its operations within the 
Barrowest possible bounds, consistent with its purpoipi and 
objects. . 

Protestant Germany was the field where the science of 
natural and international jurisprudence was first cultivated 
with most assiduity and success. The scientific writers of 
that intellectual land had not yet learned to use freely their 
native Teutonic tongue. That rich, copious, and expressive 
dialect — for scientific purposes clearly and decidedly superior 
to any other, except Greek alone — was almost entirely ne- 
glected by her scholars and men of science. They wrote in 
the dead language of Rome, to instruct the living men of 
their own age and country. In Germany more than any 
other country, (and then even more than now,) scientific and 
and active life stand detached from each other like two se- 
parate worlds. Their mutual intercourse, at this period, was 
kept up through the medium of the learned or fashionable 
language, common to both. Leibnitz wrote mostly in Latin 
or French, and Wolf, his dhciple, almost exclusively in Latin. 
Leibnitz, so justly compared by Gibbon to those conquerors 
whose empire has been lost in the ambition of universal con- 
quest, comprised both the philosophy of law and the details 
of practical jurisprudence within the vast circle of his at- 
tainments. Wolf gleaned after Puffendorf in the field of >; 
natural jurisprudence ; he entitled himself to the credit of 
first separating the law which prevails or ought to prevail, 
between nations, from that part of the science which teaches 
the duties of individuals ; and of reducing the law of nations to 
a full and systematic form, as derived from a suitable applica- 
tion of the rules of natural justice to the conduct of inde- 
pendent sovereigna and states. The slumber of his once 
celebrated work, in nine ponderous tomes, is probably not 
now often disturbed ; especially as all that is really valuable 
in their contents has been incorporated into the treatise of 

-I 
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Vattel — ** a diffuse, unscientific, and superficial, but clear and 
liberal writer, whose work still maintains its place as the 
most convenient abridgment of a part of knowledge whidi," 
in the words of Mackintosh, *' calls for the skill of a new 
builder."" 

Previously to these writers, Bynkershoek had selected for 
discussion the particular questions deemed the most impor- 
tant, and of most frequent occurrence in the practical in- 
tercourse of nations, instead of undertaking, after the exam- 
ple of his predecessors in the school of Grotius, an entire 
system of natural and public law. In precision and practical 
utility, he excels all the other publicists. It should be ob- 
served, however, as detracting not a little from his merits, 
that his pages are stained with ferocious sentiments respecting 
the rights of war, unworthy of a writer who flourished in the 
commencement of the eighteenth century: holding every 
thing lawful against an enemy — that he may be destroyed, 
though unarmed and defenceless, and even by poison, or any 
kind of weapons. It might be supposed that an author who 
Beits out with such notions as these would write a very com- 
pendious treatise upon the laws of war: yet Bynkershoek 
proceeds to unfold, in a very clear and vigorous, though some- 
what dogmatic and arrogant style, the principles of this 
branch of the science ; from whith we learn that there are 
many modes of hostility which the mitigated usage of na- 
tions, operating with the force of law, has prohibited between 
enemies, and in which the respective rights of belligerents 
and neutrals are expounded in a more critical and satisfactory 
* manner than by any other elementary writer." 

>* Christiani Wolfii Jus Naturx Methodo Scientifica Pertractatum, in 9 
tomos dlstributum. Franco/. 1740. Vattel, Droit des Gens ou Principes 
'n^ . de la Loi Naturelle. I^eufchaiel, 1758, 

^ Quxstiones Juris Publici. Lugd* Batav. 1737. Bynkershoek had 
previously published his treatise De Dominio Maris, in 1702, and that De 
Foro Leg^torem, in 1721. The latter was translated into French, and pi^b- 
lished witli valuable notes by Barbeyrac at the Hague, 1724, Amsterd. 1730, 
1741, 1746. An elegant and accurate translation Slto English of the first 
book of Bynkershoek's Questumea Juris Publici, enriched with valuable 
notes, was published by Mr. Duponceau at Phikdelphia in 1810, under the 
title of the Law of War, 
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CHAPTER I. 



SOURCES OF IlfTfiRirATIOlfAL LAW. 



The leading object of Grotius, and of his immediate dis- h 1. 
• ciples and successors, in the science of which he was the J^JJ^ 
founder, seems to have been, Firsty to lay down those rules fined. 
4df justice which would be binding on men living in a social 
i^ate, independently of any positive laws of human institu- 
tion ; or, as is commonly expressed, living together in a state 
jof naiure : and. 

Secondly^ To apply those rules, under the name of Natural 
Law, to the mutual relations of separate communities living 
in a similar state with respect to each other. 

With a view to the first of these objects, Grotius sets out 
with refuting the doctrine of those ancient sophists who 
wholly denied the reality of moral distinctions, and that of 
some modern theologians, who asserted that these distinctions 
are created entirely by the arbitrary and revealed will of 
God, in the same manner as certain political writers (such 
as Hobbes) afterwards referred them to the positive institu- 
tion of the civil magistrate. For this purpose, Grotius la- 
bours to show that there is a law audible in the voice of 
conscience, enjoining some actions, and forbidding others, ac- 
cording to their rlipective suitableness or repugnance to the 
reasonable and social nature of man. ** Natural law,*' says 
4ie, «' is the dictate of right reasoa, pronouncing that there 



36 80URCX8 or 

18 in some actiom a moral obligation, and in other actions a 
moral deformity, arising from their respective suitableness or 
repugnance to the rational and social nature, and that, con- 
sequently, such actions are either forbidden or enjoined by 
God, the Author of nature. Actions which are the subject 
of this exertion of reason, are in themselves lawful or un- 
lawful, and are, therefore, as such, necessarily commanded 
or prohibited by God.''* 

§ S. The term Natural Law is here evidently used for those 

V^^ rules of justice which ought to govern the conduct of men, 

tical with as moral and accountable beings, living in a social state, in- 

OoJlw Di- dependently of positive human institutions, (or, as is com- 

vine Law. monly expressed, living in a state of nature,) and which may 

more properly be called the law of God, or the divine law, 

being the rule of conduct prescribed by him to his rational 

creatures, and revealed by the light of reason, or the sacred 

Scriptures. 



§ 3. As independent communities acknowledge no common su- 

Natural perior, they may be considered as living in a state of nature 
plied to the with respect to each other: and the obvious inference 
Ti^ drawn by the disciples and successors of Grotius was, that 

the disputes arising among these independent communities 

must be determined by what they called the Law of Nature. 

This gave rise to a new and separate branch of the science, 

called the Law of Nations, jus gentium.* 

1 De Jtir. Bel. ac Pac. Kb. i. cap. 1, § x. 

' This law was termed Jiu inter Gentes, by Dr. Zouch, an English civirian, 
distinguished in the celebrated controversy during the reign of Cliarles 11. 
between the civilians and common lawyers, as to tlie extent of the Admiralty 
jurisdiction. He introduced this term as more appropriate to express the 
real scope and object of that rule of conduct which obtains between nations. 
An equivalent term in the French language was afterwards proposed by 
Chancellor D'Aguesseau, as better adapted to express the idea properly an- 
nexed to the system of jurisprudence, commonly called Droit des Gent, but 
which, according to him, ought rather to be termed Droit enire ks Crent, 
(<Euvres de d*Aguesseau, tom. ii. p. 337, ed. 1773, Itmo. Tlie term iii- 
iematumal Law has since been proposed by Mr. Benthton as calculated to 
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Gro<itt5 distinguished the law of Dations from the natural § 4- 
law by the different nature of its origin and obligation, which it^j^tioiw 
he attributed to the general consent of nations. In the in- d'wtin- 
troduction to his great work, he says, *' I have used in favour g^m ^^i^ 
of this law, the testimony of philosophers, historians, poets, **"»* ^^• 
and even of orators : not that they are indiscriminately to be 
relied on as impartial authority ; since they often bend to the 
prejudices of their respective sects, the nature of their ai^u- 
ment, or the interest of their cause; but because where 
many minds of difierent ages and countries concur in the 
same sentiment, it must be referred to some general cause. 
In the subject now in question, this cause must be either a 
just deduction from the principles of natural justice, or uni- 
versal consent The first discovers to us the natural law, 
the second the law of nations. In order to distinguish these 
two branches of the same science, we must consider, not 
merely the terms which authors have used to define them, 
(for they often confound the terms natural law and law of 
nations,) but thv. nafure of the subject in question. For if a 
certain maxim which cannot be fairly inferred from admitted 
principles is, nevertheless, found to be every where observed, 
there is reason to conclude that it derives its origin from 
positive institution." Again he says, " As the laws of each 
particular state are designed to promote its advantage, the 
consent of all, or at least the greater number of states, may 
have produced certain laws between therrh And, in fact, it 
appears that such laws have been established, tending to pro- 
mote the utility, not of any particular state, but of the great 
body of these communities. This is what is termed the Law 
of Nations, when it is distinguished from Natural Law."^ 

express in oiir language, in *<a more significant manner* that branch of ju- 
risprudence which commonly goes under the name of Law of National a 
denomination so uncharacteristic, that, were it not for the force of custom, it 
would seem rather to refer to internal or municipal jurisprudence.*' (Morab 
and LegUlattaUt vol. ii. ed. 1823.) llie term International I aw has now 
taken root in tlie English language, and is familiarly used in all discussions 
connected with the science. 
^ Prokgom. ^§ xUi. zviiL 
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§ 5. Hobbes^ who appeared after Grolius, and before Puflkodorf, 

fffj^ aaserted that the general principles of natural law and the 

and Law |aw of nations are one and the same, and that the distinction 

aiterted to between them is merely verbal. Thus he says, ** The natur 

^>^"^ ral law may be divided into the natural law of men, and 

Hobbet the natural law of states, commonly called the law of na- 

^^^^' tions. The precepts of both are the same; but since states, 

when they are once instituted, assume the personal qualities 

of individual men, that law, which when speaking of indi* 

vidual men, we call the Law of Nature, is called the Law of 

Nations when applied to whole states, nations, or people.'*f 

To this opinion Puffendorf implicitly subscribes, declaring 

that there is no other voluntary or positive law of nations 

properly invested with a true and legal force, and binding as 

the command of a superior power." In conformity with this 

opinion, Pufiendorf contents himself with laying down the 

general principles of natural law, leaving it to the reader to 

apply it as he might find it necessary to private individuals 

©r to independent societies.^ 

S & Grotius, on the other hand, considers the law of nations as 

the Law of "^ positive institution, deriving its authority from the positive 

Natioiis is consent of all, or the greater part of nations, which he sup- 

Igoff de- poses to be united in a social compact for this purpose. But 

.^ med foom^^n^ ^f jj^ commentators (Rutherforth) infers that there can 
JN the posi- . . . 1 /. . 1 1 . 1 

*^^ tive con- be RO such positive law at nations, because there is no such 

■^"5**^ / social union among nations as that supposed by Grotius« He 
concludes that the same law which is called the law of na- 
ture when applied to separate and unconnected individuals, 
becomes tiie law of nations when it is applied to the collective 
bodies of civil societies, considered as moral agents, or to 
the several memibers of civil societies, considered not as dis- 
tinct agents, but .^s parts of these collective bodies. At the 
same time, he admits that the natural law is not the only 
measure osf the obligations that nations may be under to one 

* De Cive,«ap. 14. § 4. 

^ Xke Jure Naturae et Gentiuin, lib. it. cap.'S. S 23L 
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aDOthen When consiclered as moral agents, they become 
capable, as individuals are, of binding themselves to each 
other by partic^ilar compacts to do or avoid what the law of 
nature has neither commanded nor forbidden. But these ob- 
ligations neither arise from a positive law of nations, nor pro- 
duce such a law. . They arise from an immediate and direct 
consent, and extend no farther than to the nations, which by 
their own act of immediate and direct consent have made 
themselves parties to them. The only foundation then, ac- 
cording to this writer, of international law, so far as it differs 
from the law of nature, is the general consent of mankind to 
consider each separate dvil society as a distinct moral being. 
He contends that no evidence of a positive international law 
can be collected from usage, because there is no immemorial, 
constant, uniform practice among nations from which such a 
law can be collected. But if the law of nations, instead of 
being merely positive, is only the law of nature applied in 
consequence of a positive agreement anrx)ng mankind to the 
collective bodies of civil societies as moral agents, and to the 
several members of such societies as parts of these bodies, 
the dictates of this law may be ascertained by the same means 
that we use in searching for the law of nature. The history 
of what has passed from time to time among the several na- 
tions of the world may likewise be of some use in this inqui- 
ry : not because any constant and uninterrupted practice in 
matters which are indifierent by the law of nature can be 
collected from thence; but because we shall there find what 
has been generaUy approved, and what has been generally 
condemned in the variable and contradictory practice of na- 
tions. " There are two ways," says Grotiusr (lib. i. cap. 1, § 
xii.) ** of*invsstigating the law of nature: we ascertain this 
law, either by arguing from the nature and circumstances of 
mankind, or by observing what has been generally approved 
by all nations, or at least by all civilized nations. The for- 
mer is the more certain of the two : but the latter will lead 
us, if notiNith the sam^ertainty, yet with a high degree of 
probability, to the knowledge of this law. For such a uni- 
versal approbation must arise from some universal principle ; 
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and this priDcipIe can be nothing else but the cMimon sense 
or reason of mankind. Since, therefore, the general law of 
nature maj be investigated in this manner, the same law as 
it is applied particularly to nations as moral agents, and hence 
called the law of nations, may be investigated in the same 
manner." Hence his commentator infers, that if we under- 
stand what the law of nature is, when it is applied to indi- 
Yidual persons in a state of natural equality, we shall seldom 
be at a loss te judge what it is, when applied to nations, oon* 

sidered as collective persons in a like state of equality.^ 

( 

% 7. Bynkenhodt^ (who wrote after Pufiendorf, and before W<df 

Na^oM ^^ Vattel,) derives the law of nations from reason and usage 
derived (ex ratione et usu,) and founds usage on the evidence of trea- 
son andT ^^ ^^^ ordinances (pacta et edicta,) with the comparison of 
examples frequently recurring. In treating on the law of 
contraband, he says, *' The law of nations on this subject is 
to be drawn from no other source than reason and usage. 
Reason commands me to be equally friendly to two of my 
friends who are enemies to each other, and hence it foUowa 
that I am not to prefer either in war. Usage is shows by 
the constant, and as it were, perpetual custom which sove^ 
rdgns have observed of making treaties and ordinances npco 
this subject, for they have often made such regulations by 
treaties to be carried into efiect in case of war, and by laws 
enacted after the commencement of hostilities. I have said 
' byf (uU were^ a perpetual custom ; because one, or perhaps two 
treaties, which vary from the general usage, do not alter the 
law of nations."^ 

In treating oCdthe question as to the competent judicature 
in cases afiecting ambassadors, he says: ^The ^ciSnt juris- 
consults assert, that the law of nations is that which is ol^ 
served, in accordance with the light of reason, between na- 
timis, if not among all, at least certainly among the greater 
part, and those the most civilized. According to my (pinion 

« Rutberfbrth's Inst of Natqiil Law, b. L c. 9, %S 1—6. 
7 Qusstionei Jur. Pub. cap. 10. 
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we may safely follow this definition, which establishes two 
distinct bases of this law ; namely, reason and custom. But 
in whafever manner we may define the law of nations, and 
however we may argue upon it, we must come at last tq this 
conclusion, that what reason dictates to nations, and what 
nations observe between each other, as a consequence of the 
collation of cases frequently recurring, is the only law of those 
who are not governed by any other — (unicum jus sit eorum, 
qui alio jure non reguntur.) If all men are men, that is to 
say, if they make use of their reason, it must counsel and 
command them certain things which they oi]^ht to observe 
as if by mutual consent, and which being afterwards csta- 
blished by usage, impose upon nations a reciprocal obligation ; 
without which law, we can neither conceive of war, nor 
peace, '^nor alliances, nor embassies, nor commerce.'*^-— 
Again, he says, treating the same question : '< The Roman 
and pontifical law can hardly furnish a light to guide our 
steps : the entire question must be determined by reason and 
the usage of nations. I have alleged whatever reason can 
adduce for or against the question: but we must now see 
what usage has approved, for that must prevail, since the 
law of nations is thence derived."^ In a subsequent passage 
of the same treatise, he says : ** It is nevertheless most true, 
that the States General of Holland alleged in 1651, that 
according to the law of nations, an ambassador cannot be 
arrested, though guilty of a criminal offence; and equity 
requires that we should observe that rule unless we have 
previously renounced it The law of nations is only a pre- 
sumption founded upon usage, and every such presumption 
ceases the moment the will of the party wlio is affected by 
it is expfess^ to the contrary. Huberus asserts that ambas- 
sadors cannot ticquire or preserve their rights by prescription; 
but he confines this to the case of subjects who seek an asy- 
lum in thOv house of a foreign minister against the will of their 
own sovereign. I htfld the rule to be general as to every 
privilege ef ambassadcys, and that there is no one they can 

" l>e Foro Legatohim, cap. 3, § zii. ^ Ibid. cap. 7, § viii. 

6 
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pretend to enjoy against the express declaration of the so- 
vereign, because an express dissent excludes the supposition 
of a tacit consent, and there is no law of nations except 
between those who voluntarily submit to it by tacit conven« 
tion."^<» 



S 8. Without refining too much upon this subject, it may be 

mtkNttb P'^P^'^'y observed that international law is something more 
not merelT and other than merely the natural law (the law of God) ap- 
luituiTfi^ plied to the conduct of independent states considered as mo- 
pricd to ral beings. In order to determine what is the rule to be ob- 
•tatet.'^ served among nations in any particular case, it is not suf- 
ficient to inquire what would be th^ natural law in a similar 
case, when applied to individual persons supposed to be living 
in a state of social union, independently, of positive humaa 
institutions for their government. " The application of a 
rule," says VatteU " cannot be reasonable and just, unless 
it is made in a manner suitable to the subject. We are not 
to believe that the law of nations is precisely and in every 
case the same as the law of nature, the subjects of them only 
excepted, so that we need only substitute nations for indivi- 
duals. A civil society or state is a subject very difierent 
from an individual of the human race; whence, in many 
cases, there follow, in virtue of the law of nature itself, very 
different obligations and rights ; for the same general rule, 
applied to two subjects, cannot produce exactly the same 
decisions when the subjects are different ; since a particular 
rule, that is very just with respect to one subject, may not 
be applicable to another. There are many cases, then, iti 
which the law of nature does not determine between state 
and state as it would between man and man^, We must 
therefore know how to accommodate the application of it to 
difierent subjects ; and it is the art of applying it with a just- 
ness founded on right reason, that renders the law of natiohs 
a distinct science."" * 

JO De Foro Leg^torum, cap. 19, § vi. * 

» Vattel, Droit des Gens, Prelim. § 6. This modification of natural law, in 
its application to the mutual relations of states, is attributed by Vattel him- 
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If states are moral beings capable of contracting by direct 
and positive consent, and still more if their consent to consi- 
der each other as such moral beings may be implied from 
the general acquiescence of mankind, they are equally capa- 
ble of binding themselves by that tacit convention which is 
fairly to be implied from the approved usage and practice of 
nations, and their general acquiescence in certain positive 
rules for the regulation of their mutual intercourse. But it 
has been asserted that such an approved usage and general 
acquiescence can only spring up among nations of the same 
class or family, united by the ties of similar origin, manners, 
and religion. Grotius states that the Jf^ gentium acquires its 
obligatory force from the positive consent of all nations, or at 
least of severaL " I say of several, for except the natural 
law, which is also called the jus gentium^ there is no other 
law which is common to all nations. It often happens, too, 
that what is the law of nations in one part of the world is not 
so in another, as we shall show in the proper place in respect 
to prisoners of war and the jus postliminii.'*^^ So also Byn- 
kershoek, in the passage before cited, says that " the law of 
nations is that which is observed, in accordance with the 
light of reason, between nations, if not among all, at least cer- 
tainly among the greater part, and those the most civilized^* 
Montesquieu says J that ** the law of nations is naturally founded 

aelflo Wolf. (See Pref. p. xx.) " A great part of the law of nations," says 
Lord Stowell, <* stands upon the usag« and practice of nations. It is intro- 
duced, indeed, by general principles, but it travels with those general prin» 
ciples only to a certain extent; and if it stops there, you are not at liberty 
to gfb further, and say that mere general speculation would bear you out in 
a further progress. For instance, on mere general principles, it is lawful to 
destroy your enemy; and mere general principles make no g^at difference 
as to the manner in which it is to be effected; but the conventional law of 
mankind, which is evidenced in their practice, does make a distinction, and 
allows some and prohibits other modes of destruction; and a belligerent is 
bound to confine himself to those modes which the common practice of man- 
kind has employed, and to relinquish those wlilch the same practice has not 
brought within the ordinary exercise of war, however sanctioned by its 
principles ai3l purposes.'*— /Zo6m«m'« Jdm, Rep, voL i. p. 140. The 
Fhid Oyen. 
» De Jur. Bel. ac Fac. lib. i. cap. 1, ^ xiv. 4. 
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upon the principle that all nations ought to do to each other 
in peace as much good, and in war as little injury, as possi- 
ble, consistently with their true interests. The object of war 
s victory ; that of victory is conquest ; that of conquest is 
self-preservation. From this and the former principle ought 
to be derived those laws which form the law of nations.'' 
After thus stating the principles on which the law of nations 
ought to he founded^ he proceeds to say, that *' every nation 
has a law of nations — even the Iroquois, who eat their pri- 
soners, have one. They send and receive ambassadors; they 
know the laws of war and peace ; the evil is, that their law 
of nations is not founded upon true principles.*'^ 

§ 9. There is then, according to these writers, no universal, 

notiniver- iw^nnutable law of nations, binding upon the whole human 
nllawof race — which all mankind in all ages and countries, ancient 
and nrK>dern, savage and civilized. Christian and pagan, have 
recognised in theory or in practice, have professed to obey, 
or have in fact obeved ; — no law of nations similar to that 
law of right reason of which Cicero speaks, " which is con- 
genial to the feelings of nature, diffused among all men, uni- 
form, eternal, commanding us to our duty and prohibiting 
every violation of it ; — one eternal and immortal law, which 
can neither be repealed nor derogated from, addressing itself 
to all nations and all ages, deriving its authority from the com- 
mon Sovereign of the universe, seeking no other lawgiver 
and interpreter, carrying home its sanctions to every breast 
by the inevitable punishment he inflicts on its transgressors." 
If there be any such universal law acknowledged by all na- 
tions, it must be that of reciprocity, of amicable or vindictive 
retaliation, as the case may require the application of either. 
The oxi\ndLTY jus geniium'i&orXy a particular law, applicable 
to a distinct set or family of nations, varying at different times 
with the change in religion, manners, government, and other 

" Esprit 4es Lois, liy. i. cb- 3. Montesquieu deduces the peculiar Iaw of 
nations prevailing among diiTerent races from their peculiar moral and phy» 
ncal circun)stances, in the same philosophical spirit witli which he traces 
the origin a]>d history of the ciyi) ]»ws of different natipns. 
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institutions, among every class of nations. Hence the interna* 
tional law of the civilized, Christian nations of Europe and 
America, is one thing ; and that which governs the intercourse 
of the Mohammedan nations of the Bast with each other, and 
with Christians, is another and a very difierent thing. The 
international law of Christendom began to be fixed about the 
timeof Grotius, when the combined influence of religion, chi- 
valry, the feudal system, and commercial and literary inter- 
course, had blended together the nations of Europe into one 
^reat family. This law does not merely consist of the principles 
of natural justice applied to the conduct of states considered 
as moral beings. It may, indeed, have a remote foundation 
of this sort ; but the immediate visible basis on which the pub- 
lic law of Europe, and of the American nations which have 
sprung from the European stock, has been erected, are the 
customs, usages, and conventions observed by that portion of 
the human race in their mutual intercourse.^^ 

Many examples of the practical application of this theory % 10. 
will be found in the intercourse actually subsisting between tionaTuw 
Turkey and the Barbary states on the one hand, and the between 
Christian nations of Europe and America on the other ; in ^nd Mo- 

which the latter have been sometimes content to take the law hammedan 

luitions* 
from the Mohammedans, and in others to modify the Chris- 
tian code in its application to them. Instances of this are to 
be found in the cases of the ransom of prisoners, the rights 
of ambassadors, and many others which will readily occur 
to the intelligent reader. On some points the Mohammedans 
are considered entitled to a very relaxed application of the 
principles established by long usage between the states of 
Christendom holding an intimate and constant intercourse 
with each other. Thus a formal sentence of condemnation 
by a Court of Admiralty is not held necessary to transfer 
the property in a vessel captured by the Algerines, and sub- 
sequently sold to a Christian purchaser bona Jidei, It is 
deemed sufficient if the confiscation takes place by a publio 

M Ward's Histoiy of the Ltw of Nations in Europe, pammf 
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act of the competent authority, according to the established 
custom of that part of the world.^' On the other hand, the 
merchants of the African states are not exempted from the 
observance of the law of blockade, though on some points 
they may be entitled to a more relaxed application of the 
European law of nations. " The law of nations,** says the 
same enlightened civilian just quoted, '< is a law made up of 
a good deal of complex reasoning, although derived from 
very simple rules, and altogether composing a pretty artificial 
system, which is not familiar to their knowledge or their ob- 
servance. But on a point like this — the breach of a block- 
ade, one of the most universal and simple operations of war 
in all ages and countries, excepting such as are merely sa- 
vage — no such indulgence can be shown. It must not be un- 
derstood by them that if a European army or fleet is block- 
ading a town or port, they arc at liberty to trade with that 
port. If that could be maintained, it would render the ob- 
ligation of a blockade perfectly nugatory. They, in com- 
mon with all other nations, must be subject to this first and 
elementary principle of blockade — that persons are not to 
carry into the blockaded port supplies of any kind. It is not 
a new operation of war ; it is almost as old and general as 
war itself. The subjects of the Barbary states could not be 
ignorant of the general rules applying to a blockaded port^ 
so far as concerns the interests and duties of neutrals."^^ 

% 11. The law of nations, or international law, as understood 

of^hiterna- ^'"^"S civilized, Christian nations, may be defined as consist- 
tional law. ing of those rules of conduct which reason deduces, as con- 
sonant to justice, from the nature of the society existing 
among independent nations ; with such definitions and modi- 
fications as may be established by general consent 

§ 12. A distinguished writer upon the science of law has quea- 

leDse the ^'^"^^^ ^^^ ^^^ ^^® tmIgs which have been adopted for the 

«« Robinson's Adm. Rq>. vol. iv. p, 3. The Helena. 
i«Sir W. Scott (Lord Stowell) in Robinion'i Adm. Rep. toI. iu. p. 334. 
I'he Huittge Hane. 
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conduct of independent societies of men, or sovereign states, rules of 
in their mutual relations with each other, can with strict pro- bet^^n 
priety be called /aw*." And one of his disciples has ob-»*atesarc 

called 

served, that •• lazos (properly so called) are commands pro- iaw$, 
ceeding from a determinate rational being, or a determinate 
body of rational beings, to which is annexed an eventual ^vil 
as the sanction. Such is the law of nature, more properly 
called the law of God, or the divine law ; and such are po- 
litical human laws, prescribed by political superiors to per- 
sons in a state of subjection to their authority. But laws 
imposed by general opinion are styled latoe by an analogical 
extension of the term. Such are the laws of honour, which 
are rules of conduct imposed by opinions current in the fa- 
shionable world, and enforced by appropriate sanctions. Such 
also are the laws which regulate the conduct of independent 
political societies in their mutual relations, and which are 
caHed the law of nations, or international law. This law 
obtaining between nations, is not positive law ; Tor every 
positive law is prescribed by a given superior or sovereign to 
a person or persons in a state of subjection to its author. The 
rule regarding the conduct of sovereign states, considered as 
related to each other, is termed law by its analogy to positive 
law, being imposed upon nations or sovereigns, not by the 
positive command of a superior authority, but by opinions 
generally current among nations. The duties which it im- 
poses are enforced by moral sanctions : by fear on the part 
of nations, or by fear on the part of sovereigns-, of provoking 
general hostility, and incurring its probable evils, in case they 
should violate maxims generally received and respected.' 



»»18 



' Ipternational law is commonly divided into two branches: — § 13. 
^v L^hat is termed the Natural Law of Nations, consisting ofTmerna- 
of the rules of justice applicable to the conduct of those in- tional law. 
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dependent societies of men called states. 

II. The Positive Law of Nations, which is again subdivided 
into three branches : — 

" Benthaxn, Morals and Legislation, vol. ii. p. 256, ed. 1823. 

IB Austin, Province of Jurisprudence determined, pp. 147-8, 207-8. 
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1. The Voluntary X^w of Nations, derived from the pre- 
sumed consent of nations arising out of their general usage 
and consent. 

2. The Conventional Law of Nations, derived from the ex- 
press consent of nations, as evidenced in treaties and other 
international compacts. 

3. The Customary Law of Nations, derived from the tacit 
consent of particular nations establishing a peculiar usage 
between themselves.'* 

§ li. The various sources of international law in these different 

?*J"^* ®^ branches, are the following : — 

tknudbw. 1. The rules of conduct which ought to be observed be- 
tween nations, as deduced by reason from the nature of the 
society existing among independent states. 

2. Text writers of authority showing what is the approved 
usage of nations, or the general opinion respecting their mu- 
tual conduct, with the definitions and modifications introduced 
by general consent 

3. The adjudications of international tribunals, such as 
boards of arbitration and courts of prize. 

In the present imperfect state of positive international law, 
which acknowledges no permanent authorized judicial ex- 
positor of its principles and rules, resort must necessarily be 
had to the precedents collected from the decisions of the 
boards of arbitration specially constituted to determine con- 
troversies between particular states, or of the courts of prize 
established in every country to judge of the validity of cap- 
tures made in war. Greater weight is justly attributable to 
the judgments of the mixed tribunals, appointed by the*joint 
consent of the two nations between whom they are to deci^ 
than to those of admiralty courts established by and difHXi-'^- 
dent on the instructions of one nation only. It is said indeed - 
to be the duty of these courts, though established in the bel- 
ligerent country, to administer with indifference that justice 
which the law of nations holds out, without distinction, to 
independent states, some happening to be neutral and some 



» Vattel, Droit des Gens, Prelim. 
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'to be belligerent The seat of judicial authority is locaUj in 
the belligerent country, according to the known law and 
practice of nations ; but the law itself has no locality. It is 
the duty of the person who sits there to determine the ques* 
tioDs that arise exactly as be would determine the same 
questions if sittii^ in the neutral country whose rights are 
to be adjudicated upon.*' Such is the theory of judicial duty, 
as expounded by -one of the greatest of maritime judges. 
How far the practice of rec^it times, or of any times, has 
corresponded with this theory, will always be a matter of 
doubt with those whose rights and interests are afiected by 
the adjudications of these ex parte tribunals. This will be 
more especially the case with respect to a great maritime 
country, depending on the encouragement of its navy for its 
glory and safety, where the national bias is so strong in fa- 
vour of the captor, that the judge must, unconsciously, feel 
its influence. On this account, it becomes the more neces- 
sary to investigate rigidly the principles on which these adju-t 
dications are founded, and the reasonings by which they are 
supported.'^ With this caution, the books of admiralty re* 
ports may become an instructive source of information re* 
specting the practical administration of prize law. 

4. Ordinances of particular states, prescribing rules for the 
conduct of their commissioned cruisers and prize tribunals. 

5. The history of the wars, negotiations, treaties of peace, 
and other transactions relating to the public intercourse of 
nations. 

6. Treaties of peace, alliance, and commerce, declaring, 
modifying, or defining the pre-existing international law. 

Aough the binding force of express compacts between 

fiations may not depend upon positive law, still these com- 

^ p^8p %onstituting a rule between the contracting parties, are 

^ famlli^ly called laws by analogy to the proper use of that 

term. The effect of treaties and conventions between na- > 



\ 



*o Sir W. Scott (Lord Stowell) in the case of the Swedish Convoy, Robin- 
l* son's Adm. Rep. vol. i. p. 34. 

>i Mr. Chief Justice Manliall, in the case of the ship Venus, Cranch's Rep. 
voL viii. p. 253. 
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tions, is Dot necessarily restricted, as Rutherforth has sap- 
posed, to those states who are direct parties to these xroin- 
pacts. They cannot, indeed, modify the original and pre- 
existii^ international law to the djsjadvantage of tliose states 
who are not direct parties to the particular treaty in ques- 
tion. But if such a treaty relaxes the rigou r rf the prim itive 
law of nations in their favour, or is merely declaratory of the 
pre-existing law, or furnishes a more definite rule in cases 
where the practice of difierent states has given rise to con- 
flicting pretensions, the conventional law thus introduced is 
not only obligatory as between the contracting parties, but 
constitutes a rule to be observed by them towards all the 
i rest of the world.** 

What has commonly been called the positive or practical 
law of nations may also be inferred from treaties ; for though 
one or two treaties varying from the general usage and cus- 
tom of nations cannot alter the international law, yet an air 
most perpetual succession of treaties establishing a particular 
rule will go very far towards proving what that law b upon 
a disputed point Some of the most important modificationa 
and improvements in the modern law of nations have thus 
originated in treaties.*^ 

^ See "Sabfltance of a Speech deCYered by Lord Grenville in the Houie 
of Lords, Nov. 13, ISOl,** upon the maritime conyention of June, ISOl^be* 
tween Great Britain and Russia. 

*> Bynketihoek, Quacst. Jur. Pub. lib. i. cap. 10^ 
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CHAPTER 11. 



SO^ERElOir STATES. 



The subjects of international law are separate politictl % 1- . 
societies of men living independently of each other, and espe- sutodf^ 
cially those called Sovereign States. fined. 

A sovereign state is generally defined to be any nation or 
people, whatever may be the form of its internal constitu- 
tion, which governs itself independently of foreign powers.^ 

This definition, unless taken with great qualifications, can- .^.^r. 
not be admitted as entirely accurate. Some states are com- love- 
pletely sovereign^ and independent, acknowledging no supe- '^'S'^ty. 
perior but the supreme Ruler and Governor of the universe. 
The sovereignty of other states is limited and qualified in 
various degrees. 

All independent states are equal in the eye of international Equality 
law, whatever may be their relative power. The co-ordinate ^ ■^^••' 
sovereignty of a particular state is not impaired by its occa- 
sional obedience to the commands of other states, or even 
the habitual influence exercised by them over its councils. It 
is only when this obedience, or this influence, assumes the 
form of express compact, that the sovereignty of the state, 
inferior in power, is lejgally aflfected by its connexion with the 
othQT* Treaties of equal alliance, freely contracted between 
independent states, do not impair their sovereignty. Trea- 
^$1$); of unequal alliance, guarantee, mediation, and protec- 

4>i^ tio^ may have a diflfcrent effect. 

* ' Still the sovereignty of the inferior ally or protected state 
remains, though limited and qualified by the stipulations of 

^, the treaties of alliance and protection.* 

> Vattel, Droit det Gens, Itv. i. c. 1. ^ 4. r 

« Vattel, Uv. i. c. 1. ^§ 5, 6. . , 
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City of Thus the city of Cracow in Poland, with its territory, 

Cncov. ^^g declared by the congress of Vienna to be a free, inde- 
pendent, and neutral state, under the protection of Russia, 
Austria, and Prussia.* This state may be occasionally obe- 
dient to the commands of these great powers, or its councils 
may be habitually influenced by them, but its sovereignty 
still remains^ except so far as it is affected by the protecto- 
rate which may be lawfully asserted over it in pursuance of 
the treaties of Vienna* 

S 3. So also tributary states, and states having a feudal relation 

Mid vluinl *^ ®*^^ other, are still considered as sovereign so far as their 
ttitea. sovereignty is not affected by this relation. Thus it is evident 
that the tribute formerly paid by the principal maritime pow- 
ers of Europe to the Barbary states, did not at all affect the 
sovereignty and independence of the former ; whilst that paid 
by the principalities of Walachia and Moldavia to the Otto- 
man Porte undef the mediation of Russia, can hardly be con- 
flidered as leaving them any thing more than a shadow of 
sovereignty. So also the king of Naples has been a nominal 
vassal of the Papal see ever since the eleventh century : but 
this feudal dependence, now abolished, was never considered 
as impairing the sovereignty of the kingdom of Naples.^ 

% 4. Sovereign states may be either single, or may be united 

wilted ^ together under a common sovereign, or by a federal com- 
statet. pact. 

^ 5. 1. If this union under a common sovereign is not an incor- 

^1^^ porate union, that is to say, if it is only personal in the reigning 

der the sovereign, or even if it is real, yet if the different component 

rtkga. parts are united with a perfect equality of rights, the sove-' 

reignty of each state remains unimpaired.* 

Thus the kingdom of Hanover is faeU by the King of the 



.« .».*;*: 



« Acte du Congre« de Vienne du 9 Juin, 1815, Art 6, 9, 10. 
* Ward's Hist, of the Law of Nations, vol. ii. p. 69. 
» Gr^fius, de Jur. Bel. ac Pac. lib, ii. cap. 9, §^ 8» 9. Kluber, Droit del 
Gens Moderne de TEurope, pt i. c 1. § 27. 
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United Kingdom of Great Britain and Ireland separately from 
his insular dominions. Hanover and the United Kingdom are 
subject to the same prince, without any dependence on eaeh 
other, both kingdoms retaining their respective national rights 
of sovereignty. 

The union of the different states composing the Austrian § 6. 
monarchy is a real union. The hereditary dominions of the ^^^tlie" 
house of Austria, the kingdoms of Hungary and Bohemia, same sove- 
ihe Lombardo-Venetian kingdom, and other states, are all ^^^' 
indissolubly united under the same sceptre, but with, distinct 
fundamental laws and other political institutions. 

It appears to be an intelligible distinction between the union 
of the Austrian states, and all other unions which are not 
merely personal under the same crowned head, that though 
the separate sovereignty of each state may still subsist inter- 
nally in respect to its co-ordinate states, and in respect to the 
imperial crown, yet the sovereignty of each is merged in the 
general sovereignty of the empire, as to their international 
relations with foreign powers. 

2. An incorporate union is such as that which subsists be- ^ 7. 
tween Scotland and England, and between Great Britain and '""co^p^ 
Ireland, forming out of the three kingdoms an empire united 
upder one crown and one legislature, although each may 

have distinct laws and a separate administration. The sove- 
reignty of each original kingdom is completely merged in the 
United Eangdom thus formed by their successive unions. 

3. The union established by the congress of Vienna, be- § a 
tween the empire of Russia and the kingdom of Poland, is y"*°" ^®' 

* o ' tween Kus- 

of a more anomalous character. By the Final Act of the sia and Po- 
congress, the duchy of Warsaw was reunited to the Russian 
'em^re, and it was stipulated that it should be irrevocably 
connected with that empire by its constitution, to be pos- 
sessed by His Majesty the emperor of all the Russias* his heirs 
and successors in perpetuity, \vith the title of King of Poland ; 
His Majesty reserraig the right to give to this state, enjoying 
a distinct admioistrationy such interior extension as he should 
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judge propen and that the Poles subject respectively to Rus- 
sia, Austria, and Prussia, should obtain a representation and 
national institutions, regulated according to that mode of po- 
litical existence which each government to whom they belong 
should think useful and proper to grant^ 

< << Le Duch€ de VanoTie, k I'exception det provincet et districti^ dont il 
tiiU aiitrement dispose dans let articles suivana, est i^uni i I'Empire 4ft 
Russie. II y sera li^ irr^vocablement par sa Constitution, pour 6tre posa^d^ 
par S. M. I'Empereur de toutes lea Russies, ses h^ritiers et ses succesaeurs 4 
perp^tuit^. Sa Majesty Imperiale se reserve de donner k cat ^tat, jouissant 
d*une administration distincte, I'extension int^rieure qu'elle jug^ra convenap 
ble. £Ue prendre, avec ses autres titres celui de Czar, Koi de Pologne^ 
conform^ ment au protocole usit^ et consacr^ par les titres attaches i sea au- 
tres possessions. 

'* Les Polonais, sujets respectifs de la Russie, de TAutriche, et de la Prusse^ 
obtiendront une representation et des institutions nationales, r6g\6cB d'aprds 
la mode d'existence politique que chacun des Gouvememens auxquelles ill 
appartiennent jugera utile et convenable de leurs accorder." — Jlrt, 1. 

In consequence of tlie revolution and reconquest of Poland by Russia, a 
manifesto was issued by the Emperor Nicholas, on the 26tli of February, 
1832, by which the kingdom of Poland was declared to be perpetually 
united (r^uni) to the Russian empire, and to form an integ^l part thereof; 
the coronation of the emperors of Russia and kings of Poland hereafter to 
take place at Moscow by one and the same act; Poland to be separately adr 
ministered, and to preserve its civil and criminal code, subject to alteratioa 
and revision by the council of the Russian empire ; and consultative proving 
cial states to be established in the different Polish provinces. It is undei^ 
stood that Great Britain and France have protested against the measure of 
the Russian government as an infraction of the spirit, if not of the letter, of 
the treaties of Vienna. And it may be stated that so far as the disturbance 
of the general balance of European power consequent upon the partition of 
Poland, was meant to be corrected by the above stipulations, they have en- 
tirely failed of their effect, either in consequence of the contracting* parties 
not concurring in their actual intentions, or failing to express them with the 
requisite clearness. Such is the intrinsic imperfection of all human language^ 
that it frequently becomes impossible from the mere words alone of any 
writing, to ascertain the meaning of the parties. When to this intrinsic de- 
fect of every known tong^ie, is superadded that studied ambiguity, which 
almost justifies the maxim of a celebrated statesman, an active agent in these 
transactions, that '* lang^ge was given to man to conceal his thoughts" — it 
becomes still more difficult to ascertain the real meaning of words selected 
to express the result of a compromise between opposite and almost irrecoa- 
cUable interests and views. At the Congress of Vienna^ Great Britain and 
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4. Sovereign states permanently united together by a fede- ^ 9- 
ral compact, either form a system cf confederated states (pro- ^^^on. 
perly so called) or a supreme federal government^ which has 
been sometimes called a composite state, 

France avowedly wished to restore the nationality of Poland, with its ancient 
boundaries as they existed before the first partition of 1772; Austria professed 
herself not unwilling to sacrifice her share of the dismembered provinces 
which she had reluctantly received as an equivalent for the inevitable ag- 
grandizement of the other two partitioning states; and Prussia would doubt- 
less have consented to a similar sacrifice for adequate equivalents: but Russia, 
on the other hand, far from being inclined to give up Lithuania and the other 
Polish provinces annexed to her empire at the first and second partitions, 
claimed the Duchy of Warsaw as acquired by right of conquest in war with 
Fiance. Under these circumstances, the British and French cabinets were 
induced to consent to relinquish the absolute restoration of Poland as an in- 
dependent state, in return for the creation of the kingdom of that name to 
be possessed by the Russian sovereign, by a title distinct from his imperial 
crown, — ^to be governed by its separate constitution and laws, and capable of 
being extended by the addition of the other Polish provinces which had 
been incorporated in the Russian empire; and also in return for the other 
stipulations in favour of the Poles inhabiting the Prussian and Austrian por- 
tions of their former territory, and also for the acknowledgment of the inde- 
pendence of the free city of Cmcow, the ancient capital of Poland. With- 
out pretending to scrutinize the various motives which may have influenced 
the different powers, parties to this arrangement, it must be admitted that 
nothing is more difficult than to maintain, or regelate the relations between 
a Sovereign nation, and a dependent, or even a co-ordinate state, by means 
of foreign interference, which must always assume a character offensive to the 
superior government. If any of the parties to the treaties of Vienna really 
intended to reserve to the Polish nation the consoling hope of ultimate refr> 
toration, and in the mean time to secure to them distinct institutions and 
privileges as a compensation for the temporary loss of their national inde- 
pendence, and to prevent t&eir being entirely absorbed in the partitioning 
8tBtefl^-*it must be admitted that this intention has been very inadequately 
e:qMre8sed in the text of those treaties — and that it must be sought for In the 
spirit by which their stipulations were dictated, — ^which, as already observed, 
was that of a compromise among the discordant views of all the contracting 
parties. This compromise has evidently failed of its effect since the Polish 
revolution of 1830; and the parties to the stipulations in question who seek 
to avoid the consequences of that event, must go behind the treaty itself, 
and reverting to the original idea of a complete restoration of Polish inde- 
pendence, must seek to realize that idea by means which are adequate to 
the end, — by reraoddfiqg those stipulations sa as to guaranty the existence 
of Poland with its origtnftl extent, as a state independent of any connexion 
with other powers. 
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^ 10. In the first case, the several states are connected together 

^IJJlJj' by a compact which docs not essentially differ from an ordU 

■tatet,eich nary treaty of equal alliance. Consequently the sovereignty 

iteownio- of each member of the union remains unimpaired; the reao* 

rercignty. lutions of the federal body being enforced, not as laws directly 

binding on the private individual subjects, but through the 

agency of each separate government, adopting them, and 

giving them the force of law within its own jurisdiction. 

§ 11. In the second case, the federal government created by the 

fedcraT* ^^' ^^ union, is sovereign and supreme within the sphere of 
vemment the powers granted to it by that act, and the sovereignty of 
ri^tesute^ each several state is impaired both by the powers thus grant* 
ed to the federal government, and the limitations thus ion- 
posed on the several states' governments. 

§ 13. 1. Thus the sovereign princes and free cities of Germany^i 

^nf^en- inducing the Emperor of Austria and the King of Prussia, in 
tion. respect to their possessions which formerly belonged to the 

German empire, the King of Denmark for the duchy of Hoi* 
stein, and the King of the Netherlands for the grand duchy of 
Luxembourg, are united in a perpetual league, under the name 
of the Germanic Confederation. 

From the extremely complicated constitution of this league, 
it may at first sight appear doubtful to which of these two 
classes of federal compacts it properly belongs, and conse- 
quently how far the sovereignty of each member of the union 
is afiected or impaired by its regulations. 

The object of this union is declared to be the preservation 
of the external and internal security of Germany, the inde- 
pendence and inviolability of the confederated states. All the 
members of the confederation, as such, are entitled to equal 
rights. New states may be admitted into the union, by the 
unanimous consent of the meijibers.^ 

The affairs of the union are confided to a federative diet, 
which sits at Frankfort on the Main, in which the respective 

7 Acte Final du Congr^s de Vienne, art 53, 54^ 55, Deutche Bundeg 
Acte, Yom 8 Juni, 1815, art 1. Wiener Schluas Acte, vom 15 Mai, 1820, 
art 1, 6. 
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states in*e represented by their ministers, and are entitled to 
the following votes in what is called the Ordinary Assembly of 



the diet: 



votes* 



Austria . * 

Prussia 

Bivaria 

Saxony ......... 

Hanover ......... 

Wurtcfmburg 

Baden ......... 

Electoral Hesse . . . . . *. 

The Grand Duchy of Hesse 

Denmark (fbr Holstein) 

The Netherlands (for Luxemburgr) 

The Grand Ducal and Ducal Houses of Saxony • 

Brunswick and Nassau 

X www 

Mecklenburgr.Scfawerin and Strelitz . . . 
Oldenburg, Anhalt, and Schwartzbur^' .... 
Hohenzollern, Lichtenstein, Reuss, Schaumburg, Lippe, 

Waldeck, and Hesse Hombur^ 

The free cities of Lubeck, Frankfbrt, Bremen, and Ham- 



burg 



Total 1 



Aastria presides in the diet, hut each state has a right to 
propose any measure for deliberation. 

The diet is formed into what is called a General Assembly, 
(Plenum,) for the decision of certain specific questions. The 
votes in pleno are distributed as follows : 

Votes. 

Austria 4 

Prussia 4 

Saxony ......... 4 

Bavaria 4 

Hanover ^ 4 

Wurteraburg - . . 4 

Baden 3 

£lectorar Hesse 3 

Carried forward 30 
8 



M SOTXSXIQH 1TATB8. 

VotCiu 

Brought forward 90 

The Grand Dochy of Hesse 8 

Holstoin . 3 

Luxemburg 8 

Brunswick 2 

Mecklenburg-Schwerin .2 

Nassau % 



Saxe Weimar 

Gotha 

Ck>burg . . • . 

Meinengen . • • . 

Hilburghausen 

Mecklenburg-Strelitz • 

Oldenburg . . • • 

Anbalt-Dessau 

Anhalt-Bcrnburg • 

Anhalt-Coethen . 

Sch wartzba rg-Seodershauaen 

Schwartzburg-Rudolstadt 

Hohenzollem-Hechingen 

Lichtenstein 

Hohenzollefn-Sigmaringen . 

Waldeck .... 

Reuse (elder branch) .. 

Reuss (younger branch) 

Schaumburg-Lippe 

Lippe 

Hesse-Homburg . 

The free city of Lubeck 

Frankfort » 
Bremen 
Hamburg » 



Total 70 

Every question to be submitted to the general assembly of 
the diet is first discussed in the ordinary assembly, where it 
is decided by a majority of votes. But in the general assem- 
bly {in pleno) two-thirds of all the votes are necessary to a 
decision. The ordinary assembly determines what subjects 
are to be submitted to the general assembly. But all ques* 
tioos concerning the adoption or alteration of the fundamental 
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laws of the confederation, or organic regulations establishing 
permanent institutions as means of carrying into effect the de- 
clared objects of the union, or the admission of new members, 
or concerning the affairs of religion, must be submitted to the 
general assembly ; and in all these cases absolute unanimity 
is necessary to a final decision." 

The diet has power to establish fundamental laws for the 
confederation, and- organic regulations as to its foreign, mili- 
tary, and internal relations.^ 

All the states guaranty to each other the possession of 
their respective dominions within the union, and engage to 
defend, not only entire Germany, but each individual state in 
case of attack. When war is declared by the confederation, 
no state can negotiate separately with the enemy, lior con- 
clude peace or an armistice without the consent of the rest 
Each member of the confederation may contract alliances - 
with other foreign states, provided they are not directed 
against the security of the confederation, or the individual 
states of which it is composed. No state can make war 
upon another member of the union, but all the states are 
bound to submit their differences to the decision of the diet. 
This body is to endeavour to settle them by mediation ; and 
if unsuccessful, and a juridical sentence becomes necessary, 
resort is to be had to an Austregal proceeding, (Austragal- 
Instanz,) to which the litigating parties are bound to submit 
without appeal."* 

Each country of the confederation is entitled to a^local con- 
stitution of states." The diet .may guaranty the constitu- 
tion established by any particular state upon its application, 
and thereby acquires the right of settling the differences 
which may arise respecting its interpretation or execution, 
either by mediation or judicial arbitration, unless such con- 

8 Acte Final art 58. Wiener Schluss Acte, art 12—15. 

9 Acte Final, art. 62. 
>o Acte Final, art. 63. 

" Bundes Acte, art 13. In alien Bundestaaten wird eine ]ande89t&ndifche 
Verbammg Statt finden. 
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•titution shall have provided other means of determiniog 
controversies of this nature.^' 

In caso of rebellion or insurrection, or imminent danger 
thereof in several states of the confederation, the diet maj 
interfere to suppress such insurrection or rebellion^as threats 
ening the general safety of the confederation. And it maj 
in like manner interfere on the application of any one state, 
or, if tlie local government is prevented by the insurgents 
from making such application, upon the notoriety of thejkct 
of the existence of such insurrection, or imminent danger 
thereof, to suppress the same by. the common force of Um 
confederation.^ 

In case of the denial or unreasonaUe delay of justice, by 
any state to it? subjects, or others, the aggrieved party may 
invoke the mediation of the diet ; and if the suit between 
private individuals involves a question respecting the conflict- 
ii^ rights and obligations of different members of the union, 
and it cannot be amicably arranged by compromise, the di^t 
may submit the controversy to the decision of an Austregal 
tribunaL^^ 

The decrees of the diet are executed by the local govero* 
inents of the particular states of the confederation, on ap« 
plication to them by the diet for that purpose, excepting in 
those cases where the diet interferes to suppress an insurrec* 
tion or rebellion in one or more of the states ; and even in 
these instances, the execution is to be enforced, so far as pr«> 
ticable, in concert with the local government against whose 
^subjects it is directed.^' 

The subjects of each member of the union have the right 
of acquiring and holding real property in any other state of 
the confederation ; of migrating from one state to another ; 
of entering into the military or civil service of any one of 
the con£ederated states, subject to the paramount claim of 

12 Wiener Sehluss Aete« art 60. 

» n>id. art 2S— 28. M ibid, art 29, 30, 

^« Wiener Schliiag Actc, att 32. 
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their own native sovereign ; and of exemption from every 
droit de retraciumf or other similar tax on removing their ef- 
fects from one state to another, unless where particular re- 
ciprocal compacts have stipulated to the contrary. The diet 
bas power tcriestablish uniform laws relating to the freedom 
ci the pressy and to secure to authors the copyright of their 
works throughout the confederation.^^ 

The different Christian sects throughout the confederation 
are entitled to an equality of civil and political rights; and 
the diet is empowered to take into consideration the means of 
ameliorating the civil condition of the Jews, and of securing 
to them in all the states of the confederation the full enjoy- 
ment of civil rights, upon condition that they submit them- 
selves to all the obligations of other citizens. In the mean 
time, the privileges granted to them by any particular state 
are to be maintained.^^ 

The diet has also power to regulate the commercial inter- 
course between the different states, and the free navigation 
of the rivers belonging to the confederation, as secured by 
the treaty of Vienna." 

Notwithstanding the great mass of powers thus given to 
the diet, and the numerous restraints imposed upon the ex- 
ercise of sovereignty by the individual states of which the 
nnion is composed, it does not appear that the Germanic con- . 
federation can be distinguished from an ordinary equal alli-p 
ance between independent sovereigns, except by its perma^ 
nence, and the greater number and complication of the 
objects it is intended to embrace. The several states of the 
confederation do not form by their union one composite state, 
nor are they subject to a common sovereign. Though what 
are called the fundamental laios of the confederation are 
framed by the diet, which has also power to make organic 
r^ulations respecting its external, internal, and military re* 
lations; these regulations are not, in general, enforced as laws 
directly binding on the private individual subjects, but only 

MBundes Acte, trt 18. >^ Bundes Acte» art, ^6, 

^Ibi4artl9. Acte Fins], art 108— 117, 
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through the agency, of each separate government adopting 
them, and giving them the force of laws within its own local 
jurisdiction. If there be cases where the diet may rightfully 
enforce its own resolutions directly against the individual 
subjects, or the body of subjects within any particular state 
of the confederation, without the agency of the local go^ 
vernmcnts, (and there appear to be some such cases,) then 
these cases, when they occur, form an exception to the ge- 
neral character of the union, which then so far becomes a 
composite state, or supreme federal government. But the 
occasional obedience of the diet, and through it of the several 
states, to the commands of the two great preponderating 
members of the confederation, or even the habitual influence 
exercised by them over its councils, and over the councils 
of its several states, does not, in legal contemplation, impair 
their sovereignty, or change the legal character of their 
union. 

Very important modifications were introduced into the 
Germanic constitution by an act of the diet of the 28th of 
June, 1832. By the 1st article of this Act, it is declared, 
that whereas, according to the 57th article of the Final Act 
of the Congress of Vienna, the powers of the state ought to 
remain in the hands of its chief, and the sovereign ought not 
to be bound by the local constitution to require the co-opera- 
tion of the chambers, except as to the exercise of certain 
specified rights, the sovereigns of Germany, as members of 
the confederation, have not only the right of rejecting the pe- 
titions of the chambers contrary to this principle, but the ob- 
ject of the confederation makes it their duty to reject such 
petitions. 

Art. 2. Since, according to the spirit of the said 57th article 
of the Final Act, and its inductions as expressed in the 58th 
article, the chambers cannot refuse to any German sovereign 
the necessary means of fulfilling his federal obligations, and 
those imposed by the local constitution, the cases in which 
the chambers endeavour to make their consent to the taxes 
necessary for these purposes depend upon the assent of the 
sovereign to their propositions upon any other subject, are to 



SOTSBEiaN STATES. 63 

be classed among those cases to which are. to be applied the 
25th and 26th articles of the Final Act, relating to resistance 
g[ the subjects against the government. 

Art. 3. The interior legislation of the states belonging to 
the Germanic confederation, cannot prejudice the object of 
the confederation as expressed in the 2d article of the ori- 
gbal act of confederation, and in the 1st article of the Final 
Act : nor can this legislation obstruct in any manner the ac- 
complishment of the federal obligations of the state, and 
especially the payment of the taxes necessary to fulfil them. 

Art 4. In order to maintain the rights and dignity of the 
confederation, and of the assembly representing it, against 
usurpations of every kind, and at the same time to facilitate 
to the states which are members of the confederation the 
maintenance of the constitutional relations between the local 
governments and the legislative chambers, there shall be ap« 
pointed by the diet, in the first instance for the term of six 
years, a commission charged with the supervision of the de- 
liberations of the chambers, and with directing their attention 
to the propositions and resolutions which may be found in op- 
position to the federal obligations, or to the rights of so- 
vereignty, guarantied by the compacts of the confederation. 
This commission is to report to the diet, which, if it finds the 
matter proper for further consideration, will put itself in re- 
lation with the local government concerned. After the lapse 
of six years a new arrangement is to be made for the pro- 
longation of the commission. 

Art 5. Since, according to the 59th article of the Final 
Act, in those states where the publication of the deliberations 
of the chambers is secured by the constitution, the free ex- 
pression of opinion, either in the deliberations themselves, or 
in their publication through the medium of the press, cannot 
be so extended. as to endanger the tranquillity of the state 
itself, or of the confederation In general, all the governments 
belonging to it mutually bind themselves, as they are already 
bound by their federal relations, to adopt and maintain such 
measures as inay be necessary to prevent and punish every 
attack against the confederation in the local chambers. 
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Art 6. Since the diet is already authorized by the 17tii 
article of [the Final Act« for the maintenance of the trM 
meaning of the original act of confederation, to give its pro»- 
visions such an interpretation as may be consistent with- its 
object, in case doubts should arise in this respect, it is undev* 
stood that the confederation has the exclusive right of inter- 
preting, so as to produce their legal effect, the original act^ 
the confederation and the Final Act, which right it exer- 
cises by its constitutional organ, the diet 

Further modifications of the federal constitution were in^ 
troduced by the act of the diet of the 30th of October, l€tM, 
in consequence of the diplomatic conferences held at ViemMi 
in the same year by the representatives of the different stated 
of Grermany. 

By the 1st article of this last-mentioned act, it is providedi 
that in case of differences arising between the government^ 
any state and the l^islative chambers, either respecting tlul 
interpretation of the local constitution, or upon the limits of tbiH 
co-operation allowed to the chambers in carrying into efife<lt 
certain determinate rights of the sovereign, and especial^ 
in case of the refusal of the necessary supplies for the supt 
port of government conformably to the constitution and ^^ 
federal obligations of the state, after every legal and ccmsti- 
tutional means of conciliation have been exhausted, the dift 
ferences shall be decided by a federal tribunal of arbitratxMrs 
appointed in the following manner. 

2. The representatives, each holding one of the seventeen 
votes in the ordinary assembly of the diet, shall nominate, 
once in every three years, within the states represented by 
them, two persons distinguidied by their reputation and lengtll 
of service in the judicial and administrative service. The 
vacancies which may occur, during the said term of three 
years, in the tribunal of arbitrators thus constituted, shall be 
in like maimer supplied as oflen as they may occur. 

3. Whenever the case mentioned in the first article arises, 
and it becomes necessary to resort to a decision by this tri- 
bunal, there shall be chosen from among the thirty-four, six 
judges arbitrators, of whom three are to be selected by the 
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government, and three by the chambers. This number may 
be reduced to two, or increased to eight, by the consent oi 
the parties : and in case of the neglect of either to name 
judges, they may be appointed by the diet 

4. The arbiters thus designated shall elect an additional 
arbiter as an umpire, and in case of an equal division <^ votes, 
the umpire shall be appointed by the diet. 

5. The documents respecting the matter in dispute shall 
be transmitted to the umpire, by whom they shall be referred 
to two of the judges arbitrators to report upon the same, the 
one to be selected from among those chosen by the govejm- 
ment, the other from among those chosen by the chambers. 

6. The judges arbitrators, including the umpire, shall then 
meet at a place designated by the parties, or in case of dis- 
agreement, by the diet, and decide by a majority of voices 
the matter in controversy according to their conscientious 
conviction. 

7. In case they require further elucidations before proceed- 
ing to a decision, they shall apply to the diet, by whom the 
same shall foe furnished. 

8. Unless in case of unavoidable delay under the circum- 
stances stated in the preceding article, the decision shall be 
pronounced within the space of four months at farthest from 
the nomination of the umpire, and be transmitted to the diet, 
in order to be communicated to the government of the state 
interested. 

9. The sentence of the judges arbitrators shall have the 
effect of an austregal judgment, and shall be carried into exe- 
cution in the manner prescribed by the ordinances of the 
confederation. 

In the case of disputes more particularly relating to the 
financial budget, the efiect of the arbitration extends to the 
period of time for which the same may have been voted. 

10. The costs and expenses of the arbitration are to be ex- 
clusively borne by the state interested, and in case of dis- 
putes respecting their payment, they shall be levied by a 
decree of the diet. 

9 
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11. The same tribunal shall decide upon the difierences 
and disputes, which may arise, in the free towns of the con- 
federation, between the senate and the authorities established 
by the burghers in virtue of their local constitutions. Thi» 
provision is not to be construed to make any alteration in the 
46th article of the act of the congress of Vienna of 1815, re- 
lating to the constitution of the free town of Frankfort 

12. The different members of the confederation may re- 
sort to thesame tribunal of arbitration to determine the con- 
troversies arising between them ; and whenever the consent 
of the states respectively interested is given for that purpose, 
the diet shall take the necessary measures to organise the 
tribunal according to the preceding articles. 



4 



§13. 
United 
States of 
America. 



The constitution of the United States of America is of a 
very different nature from that of the Germanic confedera- 
tion. It is not merely a league of sovereign states for their 
common defence against external and internal violence, but 
a supreme federal government, or composite state, acting not 
only upon the sovereign members of the union, but direcdy 
upon all its citizens in their individual and corporate capaci- 
ties. It was established, as the constitutional act expressly 
declares, by " the people of the United States, in order to 
form a more perfect union, establish justice, ensure domestic: 
tranquillity, provide for the common defence, promote the 
general welfare, and secure the blessings of liberty to them 
and their posterity." The legislative power of the union is 
vested in a congress, consisting of a senate, the members of 
which are chosen by the local legislatures of the several 
states, and a house of representatives, elected by the people 
in each state. This congress has power to levy taxes and 
duties, to pay the debts, and provide for the common defence 
and general welfare of the union ; to borrow money on the 
credit of the United States; to regulate commerce with 
foreign nations, among the several states, and with the Indian 
tribes ; to establish a uniform rule of naturalization, and uni- 
form laws on the subject of bankruptcy throughout the union ; 
to coin money, and fix the standard of weights and measures ; 
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to establish post-offices and post-roads ; to secure to authors 
and inventors the exclusive right to their writings and disco- 
veries ; to punish piracies and felonies on the high seas, and 
ofiences against the law of nations ; to declare war, grant 
letters of marque and reprisal, and regulate captures by sea 
and land ; to raise and support armies ; to provide and main- 
tain a navy ; to make rules for the government of the land 
and naval forces; to exercise exclusive civil and criminal 
legislation over the district where the seat of the federal 
government is established, and over all forts, magazines, ar- 
senals, and dockyards belonging to the union ; and to make 
all laws necessary and proper to carrry into execution all 
these and the other powers vested in the federal government 
by the constitution. To give effect to this mass of sovereign ' 
authorities, the- executive power is vested in a President of 
the United States, chosen by electors appointed in each state 
in such manner as the legislature thereof may direct. The 
judicial power extends to all cases in law and equity arising 
under the constitution, laws, and treaties of the union, and is 
vested in a supreme court, and such inferior tribunals as con- 
gress may establish. The federal judiciary exercises under 
this grant of power the authority to examine the laws passed 
by the congress and the several state legislatures, and, in 
cases proper for judicial determination, to decide on the con- 
stitutional validity of such laws. The treaty-making power 
is vested exclusively in the president and senate, all treaties 
negotiated with foreign states being subject to their ratifica- 
tion. No state of the union can enter into any treaty, al- 
liance, or confederation ; grant letters of marque and repri- 
sal; coin money; emit bills of credit; make any thing but 
gold and silver coin a tender in the payment of debts ; pass 
any bill of attainder, ex post facto law, or law Impairing the 
obligation of contracts ; grant any title of nobility ; lay any 
duties on imports or exports, except such as are nece&sary 
to execute its local inspection laws, the produce of which 
must be paid into the national treasury, and such laws as are 
subject to the revision and control of the congress. Nor can 
any state, without the consent of congress, lay any tonnage 
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duty ; keep troops or ships of wnr in time of peace ; enter 
into any agreement or compact with another state, or with a 
foreign power ; or engage in war, unlcjw actually invaded, or 
in such imminent danger as does not admit of delay. The 
union guaranties to every state a republican form of govern- 
ment, and engages to protect each of them against invasion, 
and on application of the legislature, or of the executive 
(when the legislature cannot be convened,) against domestic 
violence. 

\ 14w The Swiss confederation, as remodelled by the federal pact 

Bvri^s con* 

federation. ^^ 1815, consists of a union between the twenty-two cantons 
of Switzerland, the object of which is declared to be the pre- 
servation of their freedom, independence, and security against 
foreign attack, and of domestic order and tranquillity. The 
several cantons guaranty to each other their respective con- 
stitutions and territorial possessions. The confederation has a 
common army and treasury, supported by levies of men and 
contributions of money in certain fixed proportions- among 
the different cantons. In addition to these contributions, 
the military expenses of the confederation are defrayed by 
duties on the importation of foreign merchandise, collected 
by the frontier cantons, according to the tariff established by 
the diet, and paid into the common treasury. The diet con- 
sists of one deputy from every canton, each having one vote, 
and assembles every year, alternately at Berne, Zurich, and 
Lucem, which are called the directing cantons {vororte.} The 
diet has the exclusive power of declaring war, and concluding 
treaties of peace, alliance, and commerce, with foreign states. 
A majority of three-fourths of the votes is essential tothe va^ 
lidity of these acts ; for all other purposes, a majority is suf- 
ficient. Each canton may conclude separate military capitu* 
latk)n9 and treaties relating to economical matters and objects 
of police with foreign powers, provided they do not contra-r 
vene the federal pact nor the constitutional rights of the otlier 
cantons. The diet provides for the internal and external^ se- 
curity of the confederation; directs the operations and ap- 
pointi the comnianders of the federal army ; and liaroea the 
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minsters deputed to other foreign states. Beside the powers 
exercised by the directing canton, or vororty previous to the 
year 1798, the diet may delegate to the same special full 
powers, under extraordinary circumstances, to be exercised 
when the diet is not in session ; adding, when it thinks fit, fe- 
deral representatives to assist the voroH in the direction of the 
affairs of the confederation. In case of internal or external 
danger, each canton has a right to require the aid of the other 
cantons ; in which case notice is to be immediately given to 
the vororty in order that the diet may be assembled to provide 
the necessary measures of security. ^^ 

>• Bwndesv^ertrag zwischen den zwejr und zwanzig Cantonen der Schweitz 
Martens, nouveau Re9Ueil, torn. viii. p. 173. 

The above compact is plainly nothing more than a mere league, or system 
of confederated states, not differing essentially from a treaty of perpetual al^ 
liance between independent communities, in which each member of the Union 
retains its own sovereignty unimpaired. After the French revolution of July, 
1830^ various changes had taken place in the internal constitutions of the dif^ 
ferent cantons tending to give them a more democratic character. A plan for 
the revision of the national pact of 1815, which in various particulars tended 
to heighten its federal features, and to give to the central authority more of the 
chtracter of a supreme federal government, or one composite state, was drawn 
up by a committee of the ordinary Swiss diet assembled at Lucern in 1832. 
This plan encountered very decided opposition on the pai't of the cantons of 
Neufbhdtel, Uri, Underwalden, Schweitz, B^e, Valais, and Tessin, — which 
kad formed a sort of separate confederation, called the league of Sarnen, in- 
flisting upon the conditions of the pact of 1815, and the exclusion of tlie two 
new cantons of Bak-Compagne and what are called the exterior districU of 
8chweitz,^which had declared themselves independent of the cantons from 
which they had separated. The plan of revision was submitted to the de- 
liberations of an extraordinary diet assembled at Zurich in 1833, in which 
sixteen of the principal cantons were represented, and which again modified 
essentially the proposed plan upon entire federal principles. It retained, 
however, the most important feature of reform proposed by the diet at Lu- 
cern, by which the central executive power was to be vested in four coun- 
cillors, with a president under the title of Landamman, elected for the term 
of four yeara. TJiis jMincil was to be divided into four departments of the 
Interior, Foreign Affairs, Finances, and War, — each councillor being charged 
with the duties of a department. The plan thus Modified, was submitted to 
the legislative councils of the several cantons, by some of which it was re- 
Jeeted) by others, accepted, either unconditienally, or subject to an appeal 
to the people in their primary assemblies: whikt the dissentient cantons, ad- 
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I as. Sovereignty is acquired by a state either at the origin of 

*J"JJ}[^^ the civil society of which it consists, or when it separates 
acquired, itself lawfully from the <:onHnunity of which it previously 
formed a part, and on which it was dependent^ 

S 16. The identity of a state consists in its having the same origia 

lirtate^ ^^ commencement of izistencc; and its diiference from all 
other states consists in its having a dillerent origin or com- 
mencement of existence. A state, as to the individual mem- 
bers of which it is composed, is a fluctuating body; but in 
respect to the society, it is one and the same body, of which 
the existence is perpetually kept up by a constant succession 
of new members. This existence continues until it is inter- 
rupted by some change aiFecting the being of the state.*^ 
How af. If ^'"s change be an internal revolution, merely altering the 

fected by municipal constitution and form of government, the state re- 
volution, mains the same; it neither loses any of its rights, nor is dis^ 
charged from any of its obligations.^^ 

hcring' to the leag^ie of Sarnen, continued to protest against any alteration 
in the original pact of 1815. The ordinary diet convened at Zurich in July, 
18a3, adopted measures for recognising the separation of BdU-Compagne 
from tlie ancient cantons, — and for dissolving the league of Samen, and 
compelling tlie dissentient cantons to send deputies to tlie national diet At 
a subsequent session of the diet at the same place in 1834, in which all the 
cantons were represented, the question of Uie revision of the federal pael 
was again taken up, and considered as to the manner in which it should be 
effected. Tlu^e different modes were proposed for this purpose: that of a 
constituent assembly representing the whole Swiss nation; a free conference 
among the different cantons; or by the diet itself under special instructiorai 
from the constituents represented in tliat body. Neither of these proposi- 
tions obtained a majority of votes, so that Switzerland remains still subject 
to the federal constitution, established in 1815 under tlie mediation of the 
r^ • allied powers, and g\iarantied by the Congress of Vienna. (Acte Final 
du Congrcs de Vienne, art. 74. Annexx, No. XI. Martens, Supplement au 
Re^ueil, tom. VI.) 

<^ Rluber, Droit dcs Gens Moilemes de I'Europe, ^ki cli. i. § 23. 

SI Grotius, de Jur. Bel. y Pac. lib. ii. cap. 9, § iii. Rutherforth's Inst b. 
ii. c 10, §§ 12, 13. * 

^ Grotius, § viii. Rutherfurtb» § 14. PulTendorf, de Jur. Nat et Gent lib. 
TiiU cap. 12, §§ 1 — 3. ^ . 
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Until the revolution is consummated, whilst the civil war 




involving a contest for the government continues, other states ^^ 

may remain indifferent spectators of the controversy, still wards auo- 
...... ^, . . , . , ther nation 

contmumg to treat the ancient government as sovereign, and involved in 

the government de facto as a society entitled to the rights of ^^i^i* ^"^•'« 
war against its enemy ; or may espousQ the cause of the party 
which they believe to have justice 4b its side. In the first 
case, the foreign state fulfils all its obligations under the law 
of nations ; and neither party has any right to complain, pro- 
vided it maintains an impartial neutrality. In the latter, it 
becomes, of course, the enemy of the party against whom it 
declares itself, and the ally of the other ; and as the positive 
law of nations makes no distinction, in this respect, between 
a just and an unjust war, the intervening state becomes enti- 
tled to all the rights of war agaiast the opposite party .^ 

If the foreign state professes neutrality, it is bound to allow Parties to 

civil war 

impartially to both belligerent parties the free exercise of entitled to 
those rights which war gives to public enemies against each "gr^ts of 
other; such as the right of blockade, and of capturing con- each other, 
traband and enemy's property. But the exercise of those 
rights, on the part of the revolting colony or province against 
the metropolitan country, may be modified by the obligation 
of treaties previously existing between that country and fo- 
reign states.^ 

If, on the other hand, the change be effected by external § ^f. 
violence, as by conquest, confirmed by treaties of peace, its ^ state; 
eflfects upon the being of the state are to be determined by ^^w affect- 

^ ed by ex- 

the stipulations of those treaties. The conquered and ceded ternal vio- 
country may be a portion only, or the whole of the vanquish- lence. 
ed state. If the former, the original state still continues ; if ' , 
the latter, it ceases to exist. In either case, the conquered jfljiKt 
territory may be incorporated into the conquering state as a , . • 
province, or it nu^be united to it as a co-ordinate state with 
equal sovereign rights. • 

% 

23 Vattel, Droit des Gens, liv. ii. ch. 4, § 56. Mailens, Precis du Droit 
des Gens, liv. iii. ch. 2, §§ 79—82. 
a* See Part IV. ch. 3, 4 3. 
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. ^Mi ISuch a change in the being of a state may also be pixxluced 
^^jj^^l^ by the conjoint effect of internal revolution and foreign con- 
*• of internal quest, subsequently confirmed, or modified and adjusted by 
' -^itlvio- ' international compacts. Thus the House of Orange was ez- 
knce con- pelled from the Seven United Provinces of the NetherlandSi 
treaty. i^ 1797, in consequen^^e of the French Revolution and the 
prepress of the arms dF France, and a democratic republic 
substituted in the place of the ancient Dutch constitution. At 
the same time the Belgic provinces, which had lone iMen 
united to the Austrian monarchy as a co-ordinate statei, were 
conquered by France, and annexed to the French repuUk 
by the treaties of Campo Formio and Luneville. Oa the rcSr 
toration of the Prince of Orange, in 1813, he assumed the 
title of Sovereign Prince, and afterwards King, of the Ne» 
therlands; and by the treaties of Vienna, the former Sevei 
United Provinces were united with the Austrian Low Coun- 
tries into one state, under his sovereignty.^ 

Here is an example of two states incorporated into one, so 
as to form a new state, the independent existence of each of 
. the former states entirely ceasing in respect to the others 
whilst the rights and obligations of both still continue in re*- 
spect to other foreign states, except so far as they may be af- 
fected by the compacts creating the new state. 

In consequence of the revolution which took place in Bd- 
gium in 1830, this country was again severed from Holland, 
and its independence as a separate kingdom acknowledged 
and guarantied by the hye great powers — Austria, France^ 
Great Britain, Prussia, and Russia. Prince Leopold of Saxe- 
Cobourg having been subsequently elected king of the Bel- 
gians by the national congress, the terms and conditions of 
the separation were stipulated by the treaty concluded onlbe 
15th of November, 1831, between those powers and Belgium, 
which was declared by the conference of London to con- 
stitute the invariable basis of the separa^n, independence, 
neutrality, and state of territorial possession of Belgium, sub- 
ject to such modifidtions as might be the result of direct ne- 
gotiation between that kingdom and the Netherlands. 

25 Acte Final du Congrei de Vienne, Art. 65, 72, 73. 
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If the revolutioD in a state be efiected by a province or go- ^19. 
bay shaking off its sovereignty, so long as the independence ^ qq!^* 
of the new state is not acknowledged by other powers, it may fo^g 
seem doubtful, in an international point of view, whether its ),eiidence^ ;\ ^ 



sovereignty can be considered as complete, however it may ^^^ . 
be regarded by its own government and citizens. It has al- other fbr- 
ready been stated, that whilst the OHitest for the sovereignty ^^^ ■^■***- 
ocNBtinttes, and the civil war rages, other nations may either 
raaaaiB passive, allowing to both ^rontending parties all the 
rigbte which war gives to public enemies, or may acknow- 
ledge the independence of the new state, forming with it 
treaties of amity and commerce ; or may join in alliance with 
one party against the other. In the first case, neither party 
Jias any right to complain so long as other nations maintain 
an impartial neutrality, and abide the event of the contest. 
The two last cases involve questions which seem to belong 
rather to the field of politics than of law ; but the practice 
of nations, if it does not fiirnish an invariable rule for the so- 
lution of these questions, will at least shed some light upon 
them. The memorable examples of the Swiss cantons and 
of the Seven United Provinces of the Netherlands, which so 
long levied war, concluded peace, contracted alliances, and 
performed every other act of sovereignty, before their inde- 
p^idence was finally acknowledged, — that of the first by the 
German empire, and that of the latter by Spain, — go far to 
show the general sense of mankind on this subject. 

The acknowledgment of the independence of the United 
States of America by France, coupled with the assistance 
secretly rendered by the French court to the revolted colonies, 
was considered by Great Britain as an unjustifiable aggres- 
sion, and, under the circumstances, it probably was sa*^ But 
had the French court conducted itself with good faith, and 
maintained an impartial neutrality between the two bellige- 
rent parties, it lony be doubted whether the treaty of com- 

^ See Memoire Justificatif pour servir de R^pome ^ PEzpoa^ des Motifs 
de la Condaite du Roi de France relatiye k TAngleterre. Gibbon's MiacelL 
Works, voL \y. p. 246. 

10 
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merce, or even the eventual alliance between France and the 
United States, could have furnished any just ground for a 
declaration of war against the former by the British govern- 
ment The more recent example of the acknowledgment of 
the independence of the Spanish American provinces bjr the 
United States, Great Britain^ and other powers, whilst the 
parent country still continues to withhold her assent, also 
concurs to illustrate the general understanding of nations, 
that where a revolted province or colony has declared, and 
shown its ability to maintain its independence, the recognition 
of its sovereignty by other foreign states is a question of fo- 
licy and prudence only. 
Reeogni- This question must be determined by the sovereign legis- 
Mepen-^ lative or executive power of these other states^ and not by 
dence by any subordinate authority, or by the private judgment of 
^ffn'iutes ^^^^'^ individual subjects. Until the independence of the new 
state has been acknowledged, either by the foreign state 
where its sovereignty is drawn in question, or by the go- 
vernment of the country of which it was before a province, 
courts of justice and private individuals are bound to con- 
sider the ancient state of things as remaining unaltered.'' 

§ 20. The international effects produced by a change in the 

tilmuiref- P^^'son of the sovereign or in the form of government of any 
fccts of a state, may be considered : — 

tbe^non ^' ^ *^ ^^ treaties of alliance and commerce. 

of the so- n. Its public debts. 

inthe^B^^ III. Its public domain and private rights of property. 

lernal con- IV. Its responsibility for wrons^s done to the eovemmenti 

ititutionof 1 . . r xu . X 

the lUte. ^i* subjects of another state. 

Treaties. I. Treaties are divided by the text writers into personal 
and reaL The former relate exclusively to the persons of 
the contracting parties, such as family alliances and treaties 
guarantying the throne to a particular sovereign and hkr 

» Vesey's Ch. Rep. voL ix. p. 347, The City of Berne v, the Bank of 
England. Edwards's Adm. Rep. voL i. p. 1. The ManiUa, Appendix IV. 
Note. D. Wheaton's Rep. roL in. p. 324, Hoyt v. Gelston, p. 634. The 
United States v. Pahner. 
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frmily. They expire, of course, on the death of the king or 
the extinction of his family. The latter relate solely to the 
sobject matters of the convention, independently of the per- 
sons of the contracting parties. They continue to bind the 
state, whatever intervening changes may take place in its 
internal constitution, or in the persons of its rulers. The 
state continues the same, notwithstanding such change, and 
consequently the treaty relating to national objects remains 
in force so long as the nation exists as an independent state. 
The only exception to this general rule, as to real treaties, 
is where the convention relates to the form of government 
itself, and is intended to prevent any such change in the in- 
ternal constitution of the state.^ 

II. As to public debts — whether due to or from the re- Public 
volutionized state — a mere change in the form of govern- 
ment, or in the person of the ruler, does not affect their ob- 
l%ation. The essential form of the state^ that which consti- 
tutes it an independent community, remains the same ; its 
accidental form only is changed. The debts being contracts 

ed in the name of the state, by its authorized agents, for its 
public use, the nation continues liable for them, notwithstand- 
ing the change in its internal constitution.^ 

III. As to the public domain and private rights of pro- Public dtk- 
perty. If the revolution be successful, and the internal change ^Irirlte 

in the constitution of the state is finally confirmed by the lights of 
event ef the contest, the public domain passes to the new P^^P*"^* 
government ; and this mutation is not necessarily attended 
with any alteration whatever in private rights of property* 
But it may be attended by such a change : it is competent 
for the national authority to work a transmutation, total or 
partial, of the property belonging to the vanquished party ; 
and if actually confiscated, the fact must be taken for right. 
But to work such a transfer of proprietary rights, some po- 
sitive and unequivocal act of confiscation is essential 

» Vattel, Droit des Gens, Uv. ii. ch. 12, §§ 183—197. 

*> Grotiui, de Jar. Bel. ac Pac. Ub. ii. cap. 9, § yiii. 1—3. PufTendoif, de 
Jur. Nat. et Gent lib. viiL cap. 12, §§ 1, 2, 3. 
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If, on the other hand, the revolution in the goTemment of 
the 8tate is followed by a restoration of the ancient order of 
things, both public and private property, not actually confia- 
cated, revert to the original proprietor on the restoratioD of 
the legitimate government, as in the case of conquest they 
revert to the former owners on the evacuation of the terri- 
tory occupied by the public enemy. The national domain, 
not actually alienated by any intermediate act of the state, 
returns to the sovereign along with the sovereignty. Private 
property, temporarily sequestrated, returns to the former 
owner, as in the case of such property recaptured from an 
enemy in war on the principle of the jus postliminiu 

But if the national domain has been alienated, or the pri- 
vate property confiscated by some intervening act of the 
state, the question as to the validity of such transfer becomes 
more difficult of solution. 

Even the lawful sovereign of a country may, or may not, 
by the particular municipal constitution of the state, have the 
power of alienating the public domain. The general presump^ 
tion, in mere internal transactions with his own subjects, is, 
that he is not so authorized.^^ But in the case of international 
transactions, where foreigners and foreign governments are 
concerned, the authority is presumed to exist, and may be 
inferred from the general treaty-making power, unless there 
be some express limitation in the fundamental laws of the 
state. So also where foreign governments and their subjects 
treat with the actual head of the state, or the government 
de facto^ recognised by the acquiescence of the nation, iur 
the acquisition of any portion of the public domain or of pri- 
vate confiscated property, the acts of such government must, 
on principle, be considered valid by the lawful sovereign on 
his restoration, although they were the acts of him who is 
considered by the restored sovereign as a usurper.^ On 
the other hand, it seems that such alienations of puUic or 
private property, to the subjects of the state, may be an- 



» Pufiendorf, de Jur. Nat et Gent lib. vUL cap. 13. §S 1— ^ 
» Grotius, de Jar. Bel. ac Pac lib. ii. cap. li. ^ 16. 
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mdlad or 00D6niied9 as to their internal effects, at tfaie will of 
the restored legitimate sovereign, guided by such motives of 
policy as may influence his councils, reserving the legal rights 
of htmmfdei purchaseis under such alienation to be indem* 
nified for ameliorations.^ 

Where the price or equivalent of the property sold or ex* 
changed has accrued to the actual use and profit of the state, 
the transfer may be confirmed, and the original proprietors 
indemnified out of the public treasury, as was done in respect 
to the lands of the ^nigrant French nobility, confiscated and 
mAA durii^ the revolution. So also the sales of the national 
domains atuate in the Grerman and Belgian provinces, united 
to France during the revolution, and again detached from the 
French territory by the treaties of Paris and Vienna in 1814 
and 1815, or in the countries composing the Rhenish con* 
federation, in the kingdom of Italy, and the Papal States, 
were, in general, confirmed by these treaties by the Germanic 
diet, or by the acts of the respective restored sovereigns. 
But a long and intricate litigation ensued before the Grer- 
manic diet in respect to the alienation of the domains in the 
countries composing the kingdom of Westphalia. The elec- 
tor of Hesse Cassel and the duke of Brunswick refused to 
confirm these alienations in respect to their territory, whilst 
Prussia, which power had acknowledged the king of West- 
phalia, also acknowledged the validity of his acts in the coun- 
tries annexed to the Prussian dominions by the treaties of 
Vienna.** 

IV. As to wrongs done to the government or subjects of 
another state — it seems, that on strict principle, the nation 
continues responsible to other states for the damages incurred 
by such wrongs, notwithstanding an intermediate change 
in the form of its government, or in the persons of its rulers. 
This principle was applied in all its rigour by the victorious 
allied powers in their treaties of peace with France in 1814 
and 1815. More recent examples of its practical application 

33 Kluber, Droit des Gens. sec. ii. ch. 1, § 258. 

^ See the German Conversations Lezikon, art Domainmverkauf. 
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have occurred in the negotiations between the United States 
and France^ Holland, and Naples, relating to the spoliation! 
committed on American commerce under the imperial govern- 
ment of Napoleon and his vassal kings. The responsibility of 
the restored government of France for these acts of its pre- 
decessors, was hardly denied by it even during the reigns of 
the Bourbon Kings of the elder branch, Louis XVIIL and 
Charles X., and was expressly admitted by the present niler of 
that country in the treaty of indemnities concluded with the 
United States in 1831. The application of the principle to 
the measures of confiscation, adopted by the usurped govern- 
ment of Murat in furtherance of the views and policy of Na- 
poleon, was contested by Naples — but the protracted discuih 
sions which ensued were at last terminated in the same 
manner by a treaty of indemnities concluded. 
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ABSOLUTE INTERNATIONAL RIGHTS OP STATBa 



CHAPTER I. 



RIGHT OF SELF-PRBSERVATIOir. 



Evert state has certain sovereign rights, to which it is en- § 1. 
titled as an independent moral being; in other words, because fj^^^ 
it is a state. These rights may be called the abscluie intf r- tjonal 
national rights of states. "^ ^ 

The rights to which sovereign states are entitled, under § 3. 
particular circumstances, in their relations with others, may g/'iJJjJJ^ 
be termed their conditional international rights. These may tjonal 
arise from international relations existing either in peace or "^ 
in war. 

Of the absolute international rights of states, one of the % 3. 

Riirlit at 

most essential and important, and that which lies at the foun- se£pfeaeiw 
dation of all the rest, is the right of self-preservation. It is ▼»». 
not only a right with respect to other states, but a duty with 
respect to its own members, and the most solemn and impor- 
tant which the state owes to them. This right necessarily 
involves aH other incidental rights which are essential as 
means to give effect to the principal end. 

Among these is the right of self-defence. This again in- Right of 
volves the right to require the military service of all its peo- ^J|^^ 
pie, to levy troops, and maintain a naval force, to build fortifi- djjUd by 
cati(»is, and to impose and collect taxes for all these purposes. ^^J^ 

11 
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crther It 18 evident that the exercise of these absolute sovereim 
^u^ty. ^S^^^ ^^^ ^^ controlled only by the equal correspondent rights 
of olhcr slates, or by special compacts freely entered into 
wilh others to nriodify the exercise of these rights. 

Thus the absolute right to erect fortifications within the 
territory of the state has sonDetinies been niodified by treaties, 
where the erection of such fortifications has been deemed to 
threaten the safety of other communities, or where such a 
concession has been extorted in the pride of victory by a 
power strong enough to dictate the conditions of peace to its 
enemy. Thus by the treaty of Utrecht between Great Bri- 
tain and France, confirmed by that of Aix-la-Chapelle in 
1748, and of Paris in 1763, the French government Engaged 
to demolish the fortifications of Dunkirk. This stipulation, 
so humiliating to France, was efiaced in the treaty of peace 
concluded between the two countries in 1783, after the war 
of the American revolution. By the treaty signed at Paris 
in 1815, between the allied powers and France, it was stipu* 
lated that the fortifications of Huningen, within the French 
territory, which had been constantly a subject of uneasiness 
to the city of Basle in the Helvetic confederation, should be 
demolished, and should never be renewed or replaced by 
other fortifications at a distance of less than three leagues 
from the city of Basle.' 

% 4 The right of every independent state to increase its na- 

Biglit of tional dominions, wealth, population, and power, by all inno- 

tfOD. cent and lawful means, such as the pacific acquisition of new 

territory, the discovery and settlement of new countries, the 

extension of its navigation and fisheries, the improvement of 

its revenues, arts, agriculture, and commerce, the increase of 

its military and naval force, is an incontrovertible right of 

sovereignty, generally recognised by the usage and opinion of 

nations. It can be limited in its exercise only by the equal 

correspondent rights of other states growing out of the same 

primeval right of self-preservation. Where the exercise of 

^^^ this right by any of these means directly affects the security 

^ Mfortena, Regiieil des Trait^s, torn. m. p. 469. 
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of others, as where it immediately interferes with the actual 
exercise of the sovereign rights of other states, there is no dif- 
ficulty in assigning its precise limits. But where it merely 
involves a supposed contingent danger to the safety of others, 
arising out of the undue aggrandizement of a particular state, 
or the disturbance of what has been called the balance of 
power, questions of the greatest difficulty arise, which belong 
rather to the science of politics than of public law. Each 
member of the great society of nations being entirely inde- 
pendent of every other, and living in what has been called a 
state of nature in respect to others, acknowledging no com- 
mon sovereign arbiter, or judge; the law which prevails be- 
tween nations being deficient in those external sanctions by 
which the laws of civil society are enforced among individu- 
als ; and the performance of the duties of international law 
being compelled by moral sanctions only, by fear on the 
part of nations of provoking general hostility, and incurring 
its probable evils in case they should violate this law; an ap- 
prehension of the possible consequences of the undue ag* > 
grandizement of any one nation upon the independence and 
safety of others has induced the states of modern Europe to 
observe, with systematic vigilance, every material disturbance 
in the equilibrium of their respective forces. This preventive 
policy has been the pretext of the most bloody and destruc- ':. 
tive wars waged in modem times, some of which have cer- ^ *^ 
tainly originated in well-founded apprehensions of peril to the 
independence of weaker states, but the greater part have 
been founded upon insufficient reasons, disguising the real mo- 
tives by which princes and cabinets have been influenced. 
Wherever the spirit of encroachment has really threatened 
the general seci^rity, it has commonly broken out in such 
overt acts as not only plainly indicated the ambitious purpose, 
but also furnished substantive grounds in themselves sufficient 
to justify a resort to arms by other nations. Such were the Wan of 
grounds of confederacies created, and the wars undertaken ^t^^*** 
to check the aggrandizement of Spain and the house of Aus- 
tria, under Charles V. and his successors ; — an object finally 
accomplished by the treaty of Westphalia, which so long 
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constituted the written public law of Europe. The long and 
violent struggle between the religious parties engendered by 
the Reformation in Germany spread throughout Europe, and 
became closclj connected with political interests and ambi- 
tion. The great Catholic and Protestant powers mutually 
protected the adherents of their own faith in the bosom of 
rival states. The repeated interference of Austria and Spain 
in favour of the Catholic faction in France, Grermany, and 
England, and of the Protestant powers to protect their per- 
secuted brethren in Germany, France, and the Netherlands, 
gave a peculiar colouring to the political transactions of the 
age. This was still more heightened by the conduct of Ca- 
tholic France under the ministry of Cardinal Richelieu, in 
sustaining, by a singular refinement of policy, the Protestant 
princes and people of Germany against the house of Austria, 
whilst she was persecuting with unrelenting severity her own 
subjects of the reformed faith. The balance of power adjust^ 
ed by the peace of Westphalia was once more disturbed by 
the ambition of Louis XIV., which compelled the Protestant 
states of Europe to unite with the house of Austria against 
the encroachments of France herself, and induced the allies 
to patronise the English revolution of 1688, whilst the French 
monarch interfered to support the pretensions of the Stuart& 
* ) These great transactions furnish numerous examples of inter- 

vention by the European states in the affairs of each other, 
where the interests and security of the intervening powers 
were supposed to be seriously affected by the domestic trans- 
actions of other nations, which can hardly be referred to any 
fixed and definite principle of international law, or fumbh a 
general rule fit to be observed in other apparently analogous 
cases.* 

* The idea of a systema^c arrangement for secunng to states, within the 
same sphere of political action, the undisturbed possession of their existing 
territories and other rights, is supposed by Robertson to have originated 
among the princes and republics of modern Italy. (Hist. Charles V. Vol. I. 
4 2*) But Hume had before attempted to show that the system of the ba- 
« lance of power, if not theoretically understood, was at least practically adopt- 
ed, by the ancient states of Greece and the neighbouring nations. (Esmyt* 
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The same remarks will apply to the more recent, but not ^ 5. 
less important events, growing out of the French Revolution, ^^^nch 
They furnish a strong admonition against attempting to re- Revolu- 
duce to a rule, and to incorporate into the code of nations. It 
principle so indefinite and so peculiarly liable to abuse in its 
practical application. The successive coalitions formed by 
the great European monarchies against France, subsequent 
to her first revolution of 1789, were avowedly designed to 
check the progress of her revolutipnary principles and the 
extension of her military power. The efiR>rts of these coali- AUimnee 
tions ultimately resulted in the formation of an alliance, in- ^J^*^^* 
tended to be permanent, between the four great powers of ropem 
Russia, Austria, Prussia, and Great Britain, to which France P^""'***' 
subsequently acceded, at the Congress of Aix-la-Chapelle, in 
1818, constituting a sort of superintending authority in these 
powers oyer the international afiairs of Europe, the precise 
extent and objects of which were never very accurately de- 
fined. As interpreted by those of the contracting powers who 
were also the original parties to the compact called the Holy J|^ 

Alliance, this union was intended to form a perpetual system 
of intervention among the European states, adapted to pre- 
vent any such change in the internal forms of their respective m^^ ^ 
governments as might endanger the existence of the monar- 
chical institutions which had been re-established under the 
legitimate dynasties of their respective reigning houses. This » '^ 
general right of interference was sometimes defined so as to 
be applicable to every case of popular revolution, where the 

YoL L pt. 3. Essay 7.) The leading idea of the system is distinctly stated 
hy Polybius, (Hist. lib. I. cap. 83,) and the speeches of Demostlienes fre- 
•quently r^fer his countrymen to the policy of maintaining that equilibrium 
among the different states of Greece which was disturbed by the g^wing 
power of Macedon. Still it must be admitted that the first practical appli- 
cation of the theory of the balancing system to that constant supervision now 
«zercised over the relative forces of European states may be distinctly traced 
to the developemnts their policy received soon after the invasion of Itafy 
by Charles VIII. , which period is also coincident with the establishment of 
permanent diplomatic mission appointed to exercise the right of mutual in- 
ipection. * « 
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change in the form of government did not proceed from the 
voluntary concession of the reigning sovereign, or was not 
confirmed by his sanction, given under such circumstances as 
to remove all doubt of his having freely consented. At others, 
it was extended to every revolutionary movement pronounced 
by these powers to endanger, in its consequences, immediate 
or remote, the social order of Europe, or the particular safety 
of neighbouring states, 

^ 6. The measures adopted by Austria, Russia, and Prussia, at 

S^T>o^ the congress of Troppau and of Laybach, in respect to the 
pauandof Neapolitan revolution of 1820, were founded upon princi- 
LaytMch. ^j^^ adapted to give the great powers of the European conti- 
nent a perpetual pretext for interfering in the internal con- 
cerns of its different states. The British government express- 
ly dissented from these principles, not only upon the ground 
of their being, if reciprocally acted on, contrary to the fun*- 
damental laws of Great Britain, but such as could not safely 
' be admitted as part of a system of international law. In the 

circular despatch addressed on this occasion to all its diplo- 
matic agents, it was stated, that though no government could 
, be more prepared than the British government was, to yp- 

hold the right of any state or states to interfere, where their 
own immediate security or essential interests are seriously 
endangered by the internal transactions of another state, it 
regarded the assumption of such a right as only to be justified 
by the strongest necessity, and to be limited and regulated 
thereby ; and did not admit that it could receive a general 
and indiscriminate application to all revolutionary move- 
ments, without reference to their- immediate bearing upon 
some particular state or states, or that it could be made pros- 
pectively the basis of an alliance. The British government 
regarded its exercise as an exception to general principles of 
the greatest value and importance, and as one that only pro- 
perly grows out of the special circumstances of the case; but 
it at the same time considered, that exceptions of this descrip- 
tion never can, without the utmost danger, be so far reduced 
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to rule as to be incorporated into the ordinary diplomacy of 
states, or into the institutes of the law of nations*^ 

The British government also declined being a party to the § *t. 
proceedings of the congress held at Verona in 1822, which ©f i^ronL 
ultimately led to an armed interference by France, under the 
sanction of Austria, Russia, and Prussia, in the internal affairs 
of Spain, and the overthrow of the Spanish constitution of 
the G>rtes. The British government disclaimed for itself, and 
denied to othel^powers, the right of requiring any changes in 
theintemal institutions of independent states, with the menace 
of hostile attack in case of refusal. It did not consider the 
Spanish revolution as afibrding a case of that direct and im- 
minent danger to the safety and interests of other states, which 
might justify a forcible interference. The original alliance 
between Great Britain and the other principal European 
powers, was specifically designed for the reconquest and li^ 
beration of the European continent from the military dominion 
of France ; and, having subverted that dominion, it took the 
state of possession, as established by the peace, under the 
joint protection of the alliance. It never was, however, in* 
tended as a union for the government of the world, or for 
the superintendence of the internal affairs of other states^ 
No proof had been produced to the British government of any 
design on the part of Spain to invade the territory of France ; 
(rf'any attempt to introduce disaffection among her soldiery; 
or of any project to undermine her political institutions ; and 
so long as the struggles and disturbances of Spain should be 
confined within the circle of her own territory, they could 
not be admitted by the British government to afford any plea 
ibr foreign interference. If the end of the last, and the be-' 
ginning of the present century, saw all Europe combined 
against France, it was not on account of the internal changes 
which France thought necessary for her own political and 
civil reformation; but because she attempted to propagate^ 

> Lord Castlereagh's Cireular Despsitch, Jan. 19, 1821. , Annuiil Register, 
ToL hdi. pt. ii, p. 737» 
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first, her principles^ and afterwards her dominionf by thQ 
sword.^ 



^ 8. Both Great Britain and the United States, on the same oc- 

twMii caaion, protested agauist the right of the allied powers to in- 
Spain and terfere by forcible means in the contest between Spain and 
rican colo- ^^^ revolted American colonies. The British govemmeilt de* 
^^^^ dared its determination to remain strictly neutral, should the 

war be unhappily prolonged ; but that the junction of any 
foreign power, in an enterprise of Spain againil the cokmiei^ 
would be viewed by it as constituting an entirely new ques- 
tion, and one upon which it must take such decision as th^ 
interests of Great Britain might require. That it could not 
enter into any stipulation binding itself either to refuse or de* 
lay its recc^nition of the independence of the colonies, nor 
wait indefinitely for an accommodation between Spain and 
the colonies ; and that it would consider any foreign inter- 
ference by force or by menace, m the dispute between th^mt 
as a motive for recognising the latter without delay> 

The United States government declared that it should con« 
sider any attempt on the part of the allied European powers^ 
to extend their peculiar political system to the American 
continent, as dangerous to the peace and safety of the United 
States. With the existing colonies or dependencies of any 
European power, they had not interfered, and should not in- 
terfere ; but with the governments whose independence they 
had recognised, they could not view any interposition for tbs 
purpose of oppressing them, or controlling in any other man- 
ner their destiny, in any other light than as a manifestation 
of an unfriendly disposition towards the United Stat^ They 
had declared their neutrality in the war between Spain aqd 

' Confidential Minute of Lord Castlereagh on the Affairs of Spain, com* 
municated to the Allied Courts in May, 1823. Annual Register, toL 1xv.{ 
Public Documents, p. 93. Mr. Secretary Canning's Letter to Sir C. Stuart, 
28 Jan. 1823, p. 114. Same to the Same, 31 March, 1823, p. 141. 

4 Memorandum of Conference between Mr. Secretary Canning and Prince 
Polignac, 9 Oot. 1823. Annual Register, voL Uvi. p. 99. PubSe Docih 
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those new governments at the time of their recognition, and 
to this neutrality they should continue to adhere, provided 
no change should occur whieh in their judgment should make 
a correspondent change on the part of the United States in- 
dispensable to their own security. The late events in Spain 
and Portugal showed that Europe was still unsettled. Of 
this important fact no stronger proof could be adduced, than 
that the allied powers should have thought it proper, on any 
principle sati^ctory to themselves, to have interposed by 
force in the 'mtemal concerns of Spain. To what extent 
such interpositions might be carried on the same principle, 
was a question, on which all independent powers, whose 
governments difiered from theirs, were interested ; even those 
most remote, and none more so than the United States. 

The policy of the American government in regard to Eu- 
rope, adopted at an early stage of the war which had so 
long agitated that quarter of the globe, nevertheless remained 
the same. This policy was not to interfere in the internal 
concerns of any of the European powers ; to consider the 
government, defaclo^ as the legitimate government for them ; 
to cultivate friendly relations vnth it, and to preserve those 
Felations by a frank, firm, and manly policy ; meeting in all 
instances the just claims of every power — submitting to inju- 
ries from none. But with regard to the American conti- 
nents, circumstances were widely different. It was impossi- 
ble that the allied powers should extend their political system \ 
to any portion of these continents, without endangering the 
peace and happiness of the United States. It was therefore 
impossible that the latter should behold such interposition in 
any form with indifference.' 

Great Britain had limited herself to protesting against the § 9. 
interference of the French government in the internal affitirs terference 
of Spain, and had refrained from interposing by force to pre- in tbeaf- 
vent the invasion of the peninsula by France. The consti- pJJrti^ 

in 1826. 

B President's Kessage to Congress, 3 Dec 1823. Annual Register, vol. 
XT. Public Doeumini9t p. 193. 
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tution of the Cortes was overturned, and Ferdinand VII. re* 
stored to absolute power. These events were followed by 
the death of John VI. King of Portugal in 1825. The con- 
stitution of Brazil had provided that its crown should never 
be united on the same head with that of Portugal ; and Don 
Pedro resigned the latter to his infant daughter Donna Maria, 
appointing a regency to govern the kingdom during her mi- 
nority, and at the same time granting a constitutional char- 
ter to the European dominions of the house of Araganza. The 
Spanish government, restored to the plenitude%f its absolute 
authority, and dreading the example of the peaceable estab- 
lishment of a constitutional government in the neighbouring 
kingdom, countenanced the pretensions of Don Miguel to the 
Portuguese crown, and supported the efforts of his partisans 
to overthrow the regency and the charter. Hostile inroads 
into the territory of Portugal were concerted in Spain, and 
executed with the connivance of the Spanish authorities by 
Portuguese troops belonging to the party of the Pretender, 
who had deserted into Spain, and were received and suc- 
coured by the Spanish authorities on the frontiers. Under 
these circumstances the British government received an ap- 
plication from the regency of Portugal, claiming, in virtue oi 
the ancient treaties of alliance and friendship subsisting be- 
tween the two crowns, the military aid of Great Britain 
against the hostile aggression of Spain. In acceding to that 
application, and sending a corps of British troops for the de- 
fence of Portugal, it was stated by the British minister that 
the Portuguese constitution was admitted to have proceeded 
from a legitimate source, and it was recommended to Eng- 
lishmen by the ready acceptance which it bad met with from 
all orders of the Portuguese people. But it would not be for 
the British nation to force it on the people of Portugal if they 
were unwilling to receive it; or if any schism should exist 
among the Portuguese themselves, as to its fitness and conge- 
niality to the wants and wishes of the nation. They went to 
Portugal in the discharge of a sacred obligation contracted un- 
der ancient and modem treaties. When there, nothing would 
be done by them to enforce the establishment of the constitu- 
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tion, but they must take care that nothing was done by others 
ta prevent it from being fairly carried into effect The hostile 
agression of Spain, in countenancing and aiding the party 
opposed to the Portuguese constitution, was in direct viola- 
tion of repeated solemn assurances of the Spanish cabinet to 
the British government, engaging to abstain from such inter- 
ference. The sole object of Great Britain was to obtain the 
faithful execution of t]iose engagements. The former case of 
the invasion of dpain by France, having for its object to over- 
turn the Spanish constitution, was essentially different in its 
circumstances. France had given to Great Britain cause of 
war by that aggression upon the independence of Spain. 
The British government might lawfully have interfered on 
grounds of political expediency ; but they were not bound to 
interfere, as they were now bound to interfere, on behalf of 
Portugal by the obligations of treaty. Wajynight have been 
their free choice, if they had deemed it pontic in the case of 
Spain : interference on behalf of Portugal was their duty, 
unless they were prepared to abandon the principles of na- 
tional faith and national honour.^ 

The interference of the Christian powers of Europe in fa- § 10. 

¥ ♦ 111* 

vour of the Greeks, who, after enduring ages of cruel op- J^Jl^^r 
pression, had shaken off* the Ottoman yoke, affords a further the Chris- 
illustration of the principles of international law authorizing of fIw^d" 
such an interference, not only where the interests and safety in favour 
of the other powers are immediately affected by the internal creelL. 
transactions of a particular state, but where the general inte- 
rests of humanity are infringed by the excesses of a barba- 
rous and despotic government. These principles arc fully 
recognised in the treaty for the pacification of Greece, signed 
at London on the 6th of July, 1827. The preamble of this 
treaty sets forth that the three contracting parties were 
** penetrated with the necessity of putting an end to the san- 
guinary contest, which, by delivering up the Greek provinces 
and the isles of the Archipelago, to all the disorders of anar- 

> Mr. Canning's Speech in the House of Commons, 11 Dec. 1826. An- 
nual Register, vol. Ixviii. p. 192. 
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chy» produces daily fresh impediments to the commerce of 
the European states, and gives occasion to piracies, ^hicfa 
not only expose the subjects of the high contracting parties 
to considerable losses, but besides, render necessary burden- 
some measures of protection and repression.^ It then states 
that the British and French governments, having received a 
pressing request from the Greeks to interpose their media- 
tion with the Porte, and being, as wq)I as the emperot of 
Russia, animated by the desire of stopping the effusion of 
blood, and of arresting the evils of all kinds wl^h might arise 
from the continuance of such a state of things, had resolved 
to unite their efforts, and to regulate the operations thereof 
by a formal treaty, with the view of re-establishing peace 
between the contending parties, by means of an arrangement, 
which was called for as much by humanity, as by the inte- 
rest of the repofl|^of Europe. The treaty then provides, (art. 
1,) that the threTcontracting powers should offer their me- 
diation to the Porte by a joint declaration of their ambassa- 
dors at Constantinople ; and that there should be made, at 
the same time, to the two contending parties, the demand <^ 
an immediate armistice as a preliminary condition indispen- 
sable to opening any n^otiation. Article 2d provides the 
terms of the arrangement to be made, as to the civil and 
political condition of Greece, in consequence of the principles 
of a previous understanding between Great Britain and Rns- 
sia« By the 3d article it was agreed that the details of this 
arrangement, and the limits of the territory to be included 
under it, should be settled in a separate negotiation between 
the high contracting powers and the two contending parties. 
To this public treaty, an additional and secret article was 
added, stipulating that the high contracting parties would 
take immediate measures for establishing commercial rela- 
tions with the Greeks, by sending to them and receiving from 
them consular agents, so long as there should exist among 
them authorities capable of maintaining such relations. That 
if, within the term of one month, the Porte did not accept 
the proposed armistice, or if the Greeks refused to execute 
it, the high contracting parties should declare to that one of 
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the two contending parties that should wish to continue hos- ^ ^ 

tilities, or to both, if it should become necessary, that the 
contracting powers intended to exert all the means, which 
circumstances might suggest to their prudence, to give im- 
mediate effect to the armistice, by preventing, as far as might 
be in their power, all collision between the contending par- 
ties ; and, in fact, would conjointly employ all their means in 
the accomplishment of the object thereof, without, however, 
taking any part, in the hostilities of the contending parties; 
and would transmit eventual instructions for that purpose to 
the admirals conunanding their squadrons in the Levant 
That if these measures did not suiBce to induce the Ottoman 
Porte to adopt the propositions made by the high contracting 
powers, or if, on the other hand, the Greeks should renounce 
the conditions stipulated in their favour, the contracting par- 
ties would nevertheless continue to proseq|le the work of 
pacification on the basis agreed upon betwe& them ; and in 
consequence they authorized, from that time forward, their 
representatives in London to discuss and determine the ul- 
terior measures to which it might become necessary to re- 
sort 

The Greeks accepted the proffered mediation of the three 
powers, which the Turks rejected, and instructions were 
given to the commanders of the allied squadrons to compel 
the cessation of hostilities. This was effected by the result 
of the battle of Navarino, with the occupation of the Morea 
by French troops : and the independence of the Greek state 
was ultimately recc^nised by the Ottoman Porte, under the 
mediation of the contracting powers. If, as some writers 
have supposed, the Turks belong to a family or set of na- 
tions which is not bound by the general international law of 
Christendom, they have still no right to complain of the mea- 
sures which the Christian powers thought proper to adopt for 
the protection of their religious brethren oppressed by the 
Mohammedan rule. In a ruder age the nations of Europe, 
impelled by a generous and enthusiastic feeling of sympathy, 
inundated the plains of Asia to recover the holy sepulchre 
from the possession of infidels, and to deliver the Christian pil- 
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grims from the merciless oppressions practised bj the Sara- 
cens. The Protestant princes and states of Europe, during 
the sixteenth and sevcnteeth centuries, did not scrufde to 
confederate and wage war in order to secure the freedom of 
religious worship for the votaries of their faith in the bosom 
of Catholic communities to whose subjects* it was denied. 
Still more juitifiable was the interference of the Christian 
powers of Europe to rescue a whole nation, not merely from 
religious persecution, but from the cruel alternative of being 
transported from their native land into Egyptian bondage, or 
exterminated by their merciless oppressors. The rights of 
human nature, wantonly outraged by this cruel warfare, pro- 
secuted for six years against a civilized and CJiristian people, 
to whose ancestors mankind are so largely indebted for the 
Uessings of arts and of letters, were but tardily and imper- 
fectly vindicated by this measure ; but its principle was fully 
justified by the great paramount law of self-preservation. 
*^ Whatever a nation may lawfully defend for itself, it may 
defend for another people, if called upon to interpose.^ The 
interference of the Christian powers to put an end to this 
bloody contest might therefore have been safely rested upon 
this ground alone, without appealing to the interest of cono- 
merce and of the repose of Europe, which, as well as the 
interests of humanity, are alluded to in the treaty as the de- 
termining motives of the high contracting parties.^ 

7 Another treaty was concluded at London between the same three powers 
on the 7th of May, 1832, by which the election of Prince Otho of Bavaria, 
as King of Greece was confirmed, and the sovereignty and independence of 
the new kingdom guarantied by the contracting parties, according to the 
terms of the protocol signed by them on the Sd of February, 1830, and ac- 
cepted by Greece and the Ottoman Porte, 
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CHAPTER II. 



RIGHTS OF INDEPElfDElfCE. 



Evert state, as a distinct moral being independent of every § 1. 
other, may freely exercise all its sovereign rights in any jence^of 
manner not inconsistent with the equal rights of other states, tht sute in 
Among these is that of establishing, altering, or abolishing ItoHuemal 
its own municipal constitution of government. No foreign f®^«™*" 
state can lawfully interfere with the exercise of this right. • . '* 
unless such interference is authorized by some special com- 
pact, or by such a clear case of necessity aslmmediately af- * 
facts its own independence, freedom, and security.^ 

The approved usage of nations authorizes the proposal by § 2. 
one state of its good offices or mediation for the settlement of ^^ other" 
the intestine dissensions of another state. When such offer foreign 
is accepted by the contending parties, it becomes a just title ^^^ gettle- 
for the interference of the mediating power. pent of i*» 

Such a title may also grow out of positive compact pre- diasen- 
viously existing, such as treaties of mediation and guarantee. *^°"** 
Of this nature was the guarantee by France and Sweden of 
the Germanic constitution at the peace of Westphalia in 
1648, the result of the thirty years' war waged by the princes 
and states of Germany for the preservation of their civil 
and religious libdKies, against the ambition of the house of 
Austria. 

The republic of Geneva was connected by an ancient al- 
liance with the Swiss cantons of Berne and Zuriqh,^ in con- 
sequence of which they united with France, in 1738, in 
offering the joint mediation of the three powers to the con- 
tending political parties by which the tranquillity of the re- 

1 Vide ante, pt ii. ch. 1, § 4. 
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public was disturbed. The result of this mediation was the 
settlement of a constitution, which giving rise to new dis- 
putes in 1768, they were again adjusted by the intervention 
of the mediating powers. In 1782, the French government 
once more united with these cantons and the court of Sar- 
dinia in mediating between the aristocratic and democratic 
' parties ; but k appears to be very questionable how far these 
transactions, especially the last, can be reconciled with the 
,*'' respect due, on the strict principles of international law, to 

^. the just rigjjits and independence of the smallest, not less than 

to those of the greatest, states.' 
* The present constitution of the Helvetic confederation was 
also adjusted in 1813 by the mediation of the great allied 
,iju*_ . jpi^ers, and subsequently recognised by them at the congress 
* *^ Vienna as the basis of the federative pact of Switzerland. 
By the same act the united Swiss cantons guaranty their 
respective local constitutions of government^ 

So alfo the local constitutions of the difierent states com- 
posing the Germanic confederation may be guarantied by 
the diet on the application of the particular state in which 
the constitution is established ; and this guarantee gives the 
diet the right of determining all controversies respecting the 
interpretation and execution of the constitution thus estab- 
lished and guarantied.^ 

And the constitution of the United States of America gua- 
ranties to each state of the federal union a republican form 
of government, and engages to protect each of them against 
invasion, and, on application of the local authorities, against 
domestic violence.* 

§ 3. This perfect independence of every sovereign state, in re- 

den^^of spect to its political institutions, extends to the choice of the 

> Flassan, Histoire de la Diplomatie Franciuse, torn. v. p. 78, torn. vii. pp. 
2r,297. 

* Acte Final du Congrds de Vienne, art. 74. 

4 Wiener Schluss-Acte vom 15 Mm, 1820, art. 60. Corpus Juria Germa- 
nici von Mayer, torn. ii. p. 196. 

s Constitution of the Unitad Statei, Art. 3. 
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supreme magistrate and other rulers, as well as to the forin every stale 
of government itself. In hereditary governments, the suo- J^^J**^' 
cession to the crown being regulated bjr the fundamental choice, of 

its VH^HMa 

laws, all disputes respecting the succession are rightfully set* 

tied by the nation itself, independently of the interference or 

control of foreign pow^rs^ So also in elective governments, ^ 

the choice of the chief or other magistrates ouj^ to be freely f 

made, in the manner prescribed by the constitution of the 

state, without the intervention of any foreign influence or -t^^' 

authority.* * • 






The only exceptions to the application of these general rules* 4 ^ . > 
arise out of -compact, such as treaties of alliance, guaraDtee» ji^U^L^ 
and mediation, to which the state itself whose concerns ari" wir<'^jp:^ '^ 
in question has become a party ; or formed by other poweiff^l^SnSt 
in the exercise of a supposed right of intervention growing " g^^ ^f "^ 
out of a necessity involving their own particular security, or • 

some contingent danger affecting the general security of na- 
tions^ Such, among others, were the wars relating to the 
Spanish succession in the beginning of the eighteenth century, 
and to the Bavarian and Austrian successions in the latter 
part of the same century. The history of modem Europe 
also affi>rds many other examples of the actual ihterference 
of foreign powers in the choice of the sovereign or chief ma- 
gistrate of those states where this choice was constitutionally 
determined by popular election, or by an elective councili 
such as in the cases of the head of the Germanic empire, the 
king of Poland, and the Roman pontiff; but in these cases no 
argument can be drawn from the fact to the right. In the 
particular case, however, of the election of the pope, who is 
the supreme ponmF of the Roman Catholic church, as well 
as a temporal sovereign, the emperor of Austria, and the 
kings of France and Spain, have, by very ancient usage, each 
a right to exclude one candidate.^ 

« Vattel, Droit des Gens, liv. i. ch. 5, ^§ 66, 67. 
7 Kluber, Droit des Gens Modeme de r£urope, pt. iL tit. 1, ch. 2, 4 48. 

13 
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§ 5k The tupreme, exclusive power of civQ and criminal legi»» 

^^^f laiion is also an essential right of every independent state, 
chril and This sovereign right extends, with the exceptions hereafter 
legUatkni. nientioned, to the regulation of all the real (or immoveable) 
and personal (or moveable) property within the territory,, 
whether held by a feudal or allodial tenure, and whether it 
* belongs to subjects or foreigners. 
Lex loci The law of the place, where real (or immoveable) property 
is situate, governs in every thing relating to the tenure, the 
title, and the forms of conveyance of such property. Hence 
it is that a deed or will of real property executed in a fo- 
reign country must be executed with the formalities required 
'^\ by the local laws of the state where the land lies.^ 

With respect to personal (or moveable) property, the saqie 
rule generally prevails, except that the law of the place 
where the person to whom it belonged was domiciled at the 
time of his decease governs the succession ab intesUdo to hia 
personal effects.^ So also the law of the place where any 
instrument relating to personal property is executed by a 
party domiciled in that place, governs, as to the external form,, 
the interpretation and effect of the instrument: Locua regit 
actum: Thus a testament of personal property, if executed 
according to the formalities required by the law of the place 
where it is made, and where the party making it was do- 
miciled, is valid in every other country, and is to be inter* 
preted and given effect to according to the lex hcu^^ 

• Vattel,liv. iL eik 8, § 111. 

9 HuberuB, Prxlect. torn. ii. lib. ii. tit 3» de Conflietu Legum, §§ 14, 15^ 
Merlin, Repertoire de Jurisprudence, tit Lot, §§ 6, 3. Bynkershoek, 
Quxst Jur. Pub. lib. i. cap. 16. See also an opiniojwgiven by Grotios as- 
counsel in 1613. Henry's Foreign Law, Appendix, p. 196. Tet it has- 
been lecently doubted how &r a British subject can, by changing his native 
domicil for a foreign domicil without the British empire, change the rule of 
succession to his personal property in Great Britain; though it is admitted 
tlwt a change of domicil within the empire, as from England to Scotland,, 
would have that effect Per Sir J. Nicholl, in Curling v. Thornton, Ad- 
dams' Eccles. Rep. vol. ii. p. 17. 

1* This principle^ laid down by all the text writers^ was recently recognised 
in England, in a case where a native of Scotland domiciled in India* but 
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The municipal laws of most countries prohibit foreigners § d. 
from holding real (or immoveable) property within tfie terri- a'Aubaine. 
tory of the state. During the prevalence of the feudal sys- 
tem in Europe, the acquisition of land involved the notion of 
allegiance to the prince within whose dominions it lay, which 
might be inconsistent with that which the proprietor owed to 
his native sovereign. It was also during the saaie rude ages 
that the jus aJbinatus, or droit (Paubainey was established, by 
which all the property of a deceased foreigner (moveable tind 
immoveable) was confiscated to the use of the state, to the 
exclusion of his heirs, whether claiming ab iniesiato, or under 
a will of the decedent. In the progress of civilization, thto 
barbarous and inhospitable usage has been by degrees almost :^. 

entirely abolished. This improvement has beenticcomplisfaed . .^ 
either by municipal regulations, or by international compactif 
founded upon the basis of reciprocity. Previous to the French 
revolution, the droit d^auhaine had been either abolii^ed or 
modified by treaties between France and other states, and it 
was entirely abrogated by a decree of the constituent assem- 
bly in 1791, with respect to all nations. This concession 

who possessed heritable bonds in Scotland, as well as personal proper^ 
there, and also in India, having executed a will in India ineffectual to convey 
Scottish heritage; and a question having arisen whether his heir at law (who 
claimed the heritable bonds as heir) was also entitled to a share of the move- 
able property as legatee under the will, it was held by Lord ChanceUor 
Brougham, in delivering the judgment of the House of Lords, affirming 
that of the court below, that the construction of the will, and the legal con- 
sequences of that construction, must be determined by the law of the land 
where it was made, and where the testator had his domicil, namely, India, f« 
e. by the law of England prevailing in that countiy ; and this, although the 
wiUwas made the subject of judicial inquiry in the tribunals of Scotland, 
for tliese courts also ate bound to decide according to the law of the place '< t* 

where the wiU was made. — Trotter v. Trotter, 3 Wilson & Shaw's Rep. on 
Appeal Cases in the House of Lords, pp. 407 — 414. But it ought to be ob- 
served that the precedents respecting the operations of a wiU of personal 
property, executed aecording to the law of the place where it is made, but 
wanting the formalities required in the country where the property liei^ 
have been considered by very high judicial authority as rather applying^ be- 
tween different co-ordinate states of the same empire governed by distinct 
laws, than as between countries entirely independent of each other.-^Ad- 
daiBs' Eocles. Rep.^vd. i. p. 21, Curling v. Thornton. 
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was retracted, and the subject placed oo its or'^al footing 
of reciprocity, by the Code Napol6oii in 1803 ; but this part 
of the civil code was again repealed by the ordinance of the 
14th July, 1810, admitting forcignere to the right of possesB- 
ing both moveable and immoveable property in France, and of 
taking by succession ab intestatOf or by will, in the same man- 
ner with native subjects. The analogous usage of the drdi 
de retradiant or droU de retraii (jus detractus) by which a tax 
was levied upon the removal from one state to another of 
property acquired by snccesaon or by testamentary dispo- 
sition, has abo been reciprocally abolished in most civilized 
countries." 

|T. The sovereign power of municipal l^islation also extends 

to the regulation of the personal rights of the subjects of the 
state within its territory, to every thing affecting their civil 
state and condition. 

It extends (with certain exceptions) to the supreme police 
over all persons vrithin the territory, whether subjects or not, 
and to all criminal ofiences committed by them within the 
same. 

Some of these arise from the positive law of nations, others 
are the efiect of special compact. 

There are also certain cases where the municipal laws of 
the state, civil and criminal, operate beyond its territorial ju- 
risdiction. These are, 
Ltwtre* I. Laws relating to the state and capacity of persons, 
litate^a^ In general the laws of the state applicable to the civil con* 
capaci^ dition and personal capacity of its citizens operate upon them 
rat^op^ even when resident in a foreign country. 
rBte eztrar Such are those universal personal qualities which take ef- 
ully^ " feet either from birth, such as citizenship, legitimacy, and 
ill^timacy ; at a fixed time after birth, as minority and ma^ 
jority ; or at an indeterminate time after birth, as idiocy and 
lunacy, bankruptcy, marriage, and divorce, ascertained by 

» VAttel, Uv. ii. ch. ^ §§ 112—114. Kluber, Droit des Gens Modenie de 
I'EuiDpe, pt 2. tit 1, ch. 2, ^§ 33, 33. Vo» Mnyer, Corpus Juris Coo, 
fodsntionis Gcrmwicap, torn, il p. 17. If^rtin, Repertoire, tit dHbaim 
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the judgment of a competent tribunal. The laws of the state 
affecting all these personal qualities of its subjects travel with 
them wherever they go, and attach to them in whatever 
connti J they are resident^* 

This general rule is, however, subject to the following ex* 
ceptions :— ^ 

1. To the right of every independent sovereign state to na- Katunliza- 
turalize foreigners, and to confer upon them the privileges ^^^^2"' 
of their acquired domicil. commer- 

Even supposing a natural-born subject of one country can- jZ^s."^*' 
not throw off bis primitive allegiance, so as to cease to be 
respondble for criminal acts against his native country, it has 
been determined, both in Great Britain and the United States, 
that be may become by residence and naturalization in a fo- 
reign state entitled to all the commercial privil^es of his ac- 
quired domicil and citizenship. Thus by the treaty of 1794, 
between the United States and Great Britain, the trade to 
the countries beyond the Cape of Good Hope within the limits 
of the East India Company's charter, was opened to Amerit 
can citizens, whilst it still continued prohibited to British subt 
jects : it was held by the Court of King's Bench that a natu<: 
ral-born British subject might become a citizen of the United 
States, and be entitled to all the advantages of trade con? 
ceded between his native country and that foreign country \ 
and that the circumstance of his returning to his native 
country for a mere temporary purpose would not deprive 
him of those advantages.^ 

2. The sovereign right of every independent state to regu-? 
late the property within its territory constitutes another ex- 
ception to the rule. 

Thus the personal capacity to contract a marriage as to 
age, consent of parents, &c., is regulated by the law of the 
state of which the party is a subject ; but the efiects of a 
nuptial contract upon real (or immoveable) property in ano? 
tber state are determined by the lex loci rei sites. Huberus, 

^ Pardessus^ Droit Commercia], pt. vi. tit 7, ch. S, § 1. 

^ Term Rep. yd. m. p. 31. Bos. & Pull. Rep. yol. i. p. 43^ Wilson v. 
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indeed, lays down (he contrary doctrine, upon the ground 
that the foreign law, in this case, does not afiect the territory 
immediately, but only in an incidental manner, and thai by 
the implied consent of the sovereign,* for the benefit of his 
subjects, without prejudicing his or their rights. But the 
practice of nations is certainly difierent, and therefore no such 
consent can be implied to waive the local law which has im- 
pressed certain indelible qualities upon immoveable property 
within the territorial jurisdiction." 
Effect of By the general international law of Europe and America, 
*:tt ^ certificate of discharge obtained bj a bankrupt in the coun- 
and title of try of which he is a subject, and where the contract was 
(^"^l^^^p made and the parties domiciled, is valid to discharge the 
country, debtor in every other country ; but the opinions of juriste 
and the practice of nations have been nrach divided upon the 
question hpw far the title of his assignees or S3mdics will con- 
trol his personal property situate in a foreign country,' and 
prevent its being attached and distributed under the local 
laws in a different course from that prescribed by the bank- 
rupt code of his own country. According to the law of most 
European countries, the proceeding which is prior in point of 
time is deemed prior in point of right, and draws to itself the 
right to take and distribute the property. The rule thus 
established is rested upon the general jprinciple that personal 
(or nK)veabIe) property is, by a legal fiction, considered as 
situate in the country where the bankrupt had his domicil. 
The international bankrupt law of America considers the 
kx loci rei sites as prevailing over the lex domicilii in respect 
to creditors, and that the laws of other states cannot be per- 
mitted to have an extra-territorial operation to the prejudice, 
of the authority, rights, and interests of the state where the 
property lies. The supreme court of the United States has 
therefore determined that both the government under its pre- 
rogative priority, and private creditors attaching under the 
local laws, are to be preferred to the claim of the assignees 
for the benefit of the general creditors under a foreign bank- 

J^&enf 8 Commentaries on American Law, vol. ii. pp. 183, 184, Note* 
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rupt law, although the debtor was domicHed and the ccmtract 
made in a foreign country.^* 

3. The general x}x\e as to the application of^^personal sta- 
tutes yields in some cases to the operation oftfyfilex tocicon- 
tractusm " jmmoo sii ,^. 

Thus a bankrupt's certificate under the Iftj^sgin^ ^i^M9(fk 
country cannot operate in another state, to discharge him 
from his debts contracted with foreigners in a foreign coun- 
try. And though the personal capacity to enter into the nup- 
tial contract as to age, consent of parents, and prohibited 
d^rees of affinity, &c. is generally to be governed by the 
law of the state of which the party is a subject, the marriage 
ceremony is always regulated by the law of the place where 
it is celebrated ; and if valid there, it is* considered as valid 
every where else, unless made in fraud of the laws of the 
country of which the parties are domiciled subjects. 

IL The municipal laws of the state may also operate be- ^^ ^ 
yond its territorial jurisdiction, where a contract made within contractu*, 
the territory comes either directly or incidentally in question 
in the judicial tribunals of a foreign state. 

A contract, valid by the law of the place where it is made, 
is, generally speaking, valid every where else. The general 
comity and mutual convenience of nations has established the 
rule that the law of that place governs in every thing respect- 
ing the form, interpretation, obligation, and effect of the con- 
tract, wherever the authority, rights, and interests of other 
states and their citizens are not thereby prejudiced. 

This qualification of the rule suggests the exceptions which Excep- 
arise to its application. And,. operetiwiT 

1. It cannot apply to cases properly governed by the lex 
lod rei sit<By (as in the case before put of the effect of a nuptial 
C(mtract upon real property in a foreign state,) or by the laws 

^ BeU's Commentaries on the Law of Scotland, vol. u. pp. 681 — 687. 
Rose's Cases in Bankruptcy, vol. i. p. 462. Kent's Commentaries on Ameri^ 
can Law, vol ii. pp. 393, 404—408, 459. Cranch's Rep. vol. v. p. 289, 
Harrison c Steny. Wheaton's Rep. vol xii. pp. 153 — 163» Ogden v* Sauxw* 
ders. 
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of another state relating to the personal state and capacity 

of its citizens. 

2. It cannot applj where it would injuriously confliGt with 
the laws of another state relating to its police, its poUic 
health, its commerce, its revenue, and generally its sovefeign 
authority, and the rights and interests of its citisens. 

Thus if goods are sold in a place where they are not jmto*- 
hibited, to be delivered in a place where they are prohibited; 
although the trade is perfectly lawful by the lei loci contraO- 
iuSf the price cannot be recovered in the state where the 
goods are deliverable, because to enforce the contract there 
would be to sanction a breach of its own commercial laws. 
But the tribunals of one country do not take notice of, or en- 
force, either directly or incidentally, the laws of trade cfr re- 
venue of another state, and therefore an insurance of prohibited 
trade may be enforced in the tribunals of any other country 
than that where it is prohibited by the local laws.** 
Foreign A marriage contracted in a foreign country, by a fraudu- 
■"*'"**^ lent evasion of the laws of the state to which the parties be- 
long, might seem, on principle, to be void in the country of 
their domicil, though valid under the laws of the place whei^e 
the marriage is contracted. Such are marriages contracted 
in a foreign state, and according to its laws, by persons who 
are minors, or otherwise incapable of contracting, by the 
law of their own country. These cases seem to form excep- 
tions to the general operation of the lex loci con(rac/t^, which 
no state is bound to admit where it injuriously aflfectsF^its 
sovereign authority, or the rights and interests of its citizens. 
But according to the international marriage law of the Bri- 
tbh empire, a clandestine marriage in Scotland, of parties 
originally domiciled in England, who resort to Scotland for 
the sole purpose of evading the English marriage act, re- 
quiring the consent of parents or guardians, is considered valid 
in the English ecclesnastical courts. This jurisprudence is 

>> Patdessus, Droit Commercial, pt yi. tit 7, ch. 2, § 3. Emerigon, 
Traits d' Assurance, torn. i. pp. 212 — 215. Park on Insurance, p. 341. 
Sixth Ed. The moral equity of this rule has been strongly questioned by 
Bynkershoek and Pothier. 
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said to have been adopted upon the ground of its being a 
part of the general law and practice of Christendom^ and that 
infinite confusion and mischief would ensue, with respect Uf 
legitimacyy succession, and other personal and proprietary 
rights^ if the validity of the marriage contract was not to be 
determined by the law of the plac^ where it was made. The 
same principle has been recognised between the different 
states of the American Union, upon similar grounds of public 
policy.*'^ i 

On the other hand, the age of consent required by the 
Firench civil code is considered by the law of France as a 
personal quality of French subjects, following them where* 
ver they remove; and consequently, a marriage, by a 
Frenchman, within the require age, will not be regarded at 
valid by the French tribunals, though the parties may bavi? 
been above the age required by the law of the place where 
it wat cc^tracted.^^ 

8. As every sovereign state has the exclusive right of re- § 9. ^ 
gulatidg the proceedings in its own courts of justice, the lex 
lod eof^racUis of another country cannot apply to such cases 
as are properly to be determined by the lex fori of that state 
where the contract is broughtin question. 

Thus, if a contract made in one country is attempted iX9 
he enforced, or comes incidentally in question, in the judicial 
tribunals of another, every thing relating to the forms of prtK- 
ceeding, the rules of evidence, and of limitation (or prescript 
tion) 18 to be determined by the law of the state where the 
sait is pending, not of that where the contract was made^ 

• 

IIL The municipal institutions of a state may also operate i t(K 
b^ond the limits of its territorial jurisdiction, in the follow- gj^I^IS^ 
ing cases: — hisamlNUk 

•I* sadcNv 

17 Hagfgard's Consist Rep. vol. ii. pp. 428— 45S. Kent's Conunentaries, 
▼ol. ii. p. 93. 
IS Merlin, Repertoire, tit. Lot, § 6. Toullier, Droit Fnm^aii^ tonw LM^^r 

118, sre, 

^ Kent's Cosfimentaries, vol. ii. p. 462, Second Ed. 

14 
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mmff or L The person of a foreign sovereign goiog into the tenitorf 
bS^ ttfri- of cinother state is, by the general usage and comity of nations, 
tofyof ano- exempt from the ordinary local jurisdiction* Representing 
the power, dignity, and all the sovereign attributes of his own 
nation, and going into the territory of another state under die 
permission which (in time of peace) is implied from the alK 
sence of any prohibition, he is not amenable to the civil or 
criminal jurisdiction of the countxy where he temporarily 
resides."* 

8. The person of an ambassador, or other public minister, 
whilst within the territory of the state to which he is deto- 
gated, is also exempt from the local jurisdiction. His resi- 
dence is considered as a continued residence in his own coun- 
try, and he retains his national character unmixed with that 
of the country where he locally resides.'^ 

8. A foreign army, or fleet, marching through, sailiiq^ 
over, or stationed in the territory of another state with whom 
the foreign sovereign is in amity, are also in like manner 
exempt from the civil and criminal jurisdiction of the place.** 
If there be no express prohibition, the ports of a friendly 
state are considered as open to the public armed and com* 
missioned ships belonging to another nation with whom thieit 
state is at peace. Such ships are exempt from the jurisdio* 
tion of the local tribunals and authorities, whether they enter 
the ports under the license implied from the absence of. any 
prohibition, or under an express permission, stipulated by 
treaty. But the private vessels of one state entering the 
ports ot another, are not exempt from the local jurisdiction, 
unless by ex{»:ess compact, and to the extent provided by 
such compact Nor does the exemption of foreign publie 
diips, coming into the waters of a neutral state, from the 
local jurisdiction, extend to their prize ships or goods cap* 
tured by armaments fitted out in its ports in vicdation of ita 
neutrality.*** ^ 

^ Bjmkenhoek, de Foro Legat cap, iii. § 13. cap. ix. § 10. 
" Tide infra, pt. ui. oh. 1. 
s> Casaregis, Disc. 136—174. 

» Vattel, liy. i. ch. 19, § 216. Cmnck's Rep. yfoi. vn. p. 116. The Ex* 
change.. 



EIGHTS OF INBEPENBJBHCX. 107 

4. Both the pubKc and private vesBels of every nation, on \ 11. 
the high seas, and out of the territorial limits of any other ^^ ^^|^ 
.state, ar« subjeei to the jurisdictidn of the state to which "tate over 
fliey belong. jmd privite 

VaUd says that the domain of a nation extends to all its ^|^|^P^^ 
Just possessions, and by its possessions we are not only to 
understand its territory, but all the rights (droits) it enjoys. 
And he also considers the vessels of a nation on the high 
seas as portions of its territory, though he admits the right of 
search for contraband and enemy's property. Groiius holds 
that sovereignty may be acquired over a portion of the sea, 
nUione personaruMf ut si dassis qui maritimia est exerdluMf 
mUquo in loco maris se habecU. But, as one of his commenta- 
tors has observed, though there can be no doubt about the 
jurisdiction of a nation over the persons which compose its 
Heels when they are out at sea, it does not follow that the 
nation has jurisdiction over any portion of the ocean itself 
It is not a permanent property which it acquires, but a mere 
temporary right of occupancy in a place which is common 
to all mankind to be successively used by all as they have 
occasion.^ 

This jurisdiction which the nation has over its public and 
private vessels on the high seas, is exclusive only so far as 
respects o&nces against its own municipal laws. Piracy 
and other oflfences against the law of nations, being crimes 
not against any particular state, but against all mankind, 
may be punished in the competent tribunal of any country 
where the offender may be found, or into which he may be 
carried, although committed on board a foreign vessel on the 
high seas.^ 

Though these offences may be tried in the competent 
court of any nation having, by lawful means, the custody of 
the offenders, yet the right of visitation and search does not 
exist in time of peace. This right cmooi be employed for 
the purpose of executing upon foreignressels and persons on 

M Vattd, liv. ch. 19, ^ 216. liv. li. ch. 7, ^ 80. Grotiua, de Jur. BeL ae 
Pac lib. U. cap. in. § 13. Butherfbrth'a Inst yol, ii. b. 2, ch. 9, §^ 8, 19. 
^ SirL. Jenkins' Woila^ roL i. p. 714. 
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the high seas the prohibition of a traflSc, which is neither 
piratical, nor contrary to the law of nations, (such, e. ^. as 
the slave trade,) unless the visitation and search be express- 
ly permitted by international compact.'* 

Every state has an incontestable right to the service of all 
its members in the national defence, but it can only give efl^t 
to this right by lawful means. Its right to reclaim the mili- 
tary service of its citizens can only be exercised within its 
own territory, or in some place not subject to the jnrisdic* 
tion of any other nation. The ocean is such a place, and any 
state may unquestionably there exercise, on board its own 
vessels, its right of compelling the military or naval services 
of its subjects. But whether it may exercise the same right, 
in respect to the vessels of other nations, is a question of 
more difficulty. 

In respect to public commissioned vessels belonging to the 
state, their entire immunity from every species and purpose 
of search is generally conceded. As to private vessels 1)6- 
longing to the subjects of a foreign nation, the right to search 
them on the high seas, for deserters and other persons liable 
to military and naval service, has been uniformly asserted 
by Great Britain, and as constantly denied by the United 
States. This litigation between the two nations, who by the 
identity of their origin and language are the most deeply 
interested in the question, formed one of the principal objects 
oS the late war between them. It is to be hoped that tjie 
sources of this controversy may be dried up by the substitu- 
tion of a registry of seamen, and a system of voluntary en* 
listment with limited service, for the odious practice of im- 
pressment which has hitherto prevailed in the British navy, 
and which can never be extended, even to the private ships 
of ja foreign nation, without provoking hostilities on the part 
of any maritime state capable of resisting such a pr^ten** 

26 Dodaon's Adm. Kep. vol. ii. p. 238. The Louig. Whe^Lton's Bep. vol 
z. pp. 123, 123. The Antelope. 

*^ Edinburgh Review, vol xi. art 1. Mr. Canning*8 Letter to Ifn Ho^p 
f9tp Sept :^3, 182r. Ainerican State Papen, yoL vi. p. 103- 
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lY. The municipal laws and institutions of any state may § 12. 
operate beyond its own territory, and within the territory of ?^^^ 
another state, by special compact between the two states tion. 

Such are the treaties by which the consuls and other com- 
mercial agents of one nation are authorized to exercise, over 
tfa^r own countrynten, a jurisdiction within the territory of 
the state where they reside. The nature and extent of this 
peculiar jurisdiction depends upon the stipulations of the 
treaties between the two states. Among Christian nations It 
is generally confined to the decision of controversies in civil 
cases arising between the merchants, seamen, and other sub- 
jects of the state in foreign countries ; to the registering of 
wills, contracts, and other instruments executed in presence 
of the consul ; and to the administration of the estates of 
their fellow-sutjects deceased within the territorial limits of 
the consulate. . The resident consuls of the Christian powers 
in Turkey, the Barbary States, and other Mohammedan 
countries, exercise both civil and criminal jurisdiction over 
their countrymen, to the exclusion of the local magistrates 
and tribunals. This jurisdiction is subject, in civil cases, to 
an appeal to the superior tribunals of their own country. 
The criminal jurisdiction is usually limited to the infliction of 
pecuniary penalties, find in offences of a higher grade, the 
consular functions are similar to those of a police magistrate, 
or p^ (TinatrucUon. He collects the documentary and other 
proofs*, and sends them, together with the prisoner, home to 
his own ^country for trial.^ 

Every sovereign state is independent of every other in the § 13. 
exercise of its judicial power. dence^of 

This general position must, of course, be qualified by the the state as 
exceptions to its application arising out of express compact, J^ pj>w^. 
such 9s conventions with foreign states and acts of confe- 
deration, by which the state may be united in a league with 
other states for some common purpose. By the stipulations 
irf" these compacts it may part with certain portions of its 

^ De Stedc, Essai sur les Consuls, seet. vii. §§ 30 — 40. Paideflsus^ Droijt 
Commercial, pt. v|. tit 6, ch. 2, § 2. ch. 4. §§ 1, 2, 3. 



1 10 miGBIi OF INOSPXITDBNCX. 

judicial power, or may modify its exercise with a view to the 
attainment of the object of the treaty or act of union. 

Subject ttk these exceptions, the judicial power of every 
state is coextensive with its legislative power. At the same 
time it does not embrace those cases in which the municipal 
institutions of another nation operate within the territory. 
Such are the cases of a foreign sovereign, or hiapublic minis- 
ter, fleet or army, coming within the territorial limits of 
another state, which, as already observed, are, in general, 
exempt from the operation of the local laws.'^ 

§ li. L The judicial power of every independent state, then, 

Sejudlcial ^^^^^8, with the qualifications mentioned, — 
powttovtr 1. To the punishment of all offences against the municipal 
fygyc^g, ' laws of the state, by whomsoever committed, within the ter^ 
ritory. 

2. To the punishment of all such ofiences, by whomsoever 
committed, on board its public and private vessels on die 
high seas, and on board its puUic vessels in foreign ports. 

9. To the punishment of all such offences by its subjecti^ 
wheresoever committed ' 

4. To the punishment of piracy and other ofiences against 
the law of nations, by whomsoever and wheresoever com- 
mitted. 

It is evident that a state cannot punish an offence against 
its municipal laws committed within the territory of another 
state, unless by its own citizens ; nor can it arrest the p^- 
sons or property of the supposed offender within that terri- 
tory ; but it may arrest its own citizens in a place which is 
not within the jurisdiction of any o&er nation, as the high 
seas, and punish them for ofiences committed within such a 
place, or within the territory of a foreign state. 
Laws of Laws of trade and navigation cannot affect foreigners be- 
mi^gadoii. 3^°^ *^® territorial limits of the state, but they are bindmg 
upon its citizens wherever they may be. Thus offences 
against the laws of a state prohibiting or regulating any par-i 

» Vide ante, ^ 10. 
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ticular traffic may be punished % jts tribnnab when com- 
mitted by its citizens, in whatever pTace ; but if committed 
by foreigners, such <^|ences can only be thus punished when 
committed within the territory of the state, or on board of its 
yiesseb in some place not within the jurisdiction of any other 
state. 

And the laws of treason, which are binding on all persons ^^ ^ 
resident within the territory, since such persons owe a tem- 
porary allegiance to the state, may be applied to foreigners 
if committed within its territory; but these laws may be 
applied to citizens, in whatever place the offence is commit- 
ted, since their allegiance travels with them wherever they 

go. 

A distinction is to be noticed respecting the operation ofCmmtt^ 
laws of trade upon citizens resident in a foreign country, that ^ 
where it is a mere commercial regulation permitting or pro- 
hibiting a certain trade, the party resident abroad may have 
ttie benefit of his commercial domicil, so far as to exempt him 
from the operation of the municipal law of his own country, 
Whilst bis former allegiance still continues. But if the 
statute creates a criminal offence, and visits it with personal 
penalties expressly applicable to all the subjects of the state, 
it will apply to such offences committed by them when do- 
miciled in a foreign country, by the laws of which the act 
constituting the crime is not prohibited: 

No sovereign state is bound, unless by special compact, to Eztradl- 
deliver up persons, whether its own subjects or foreigners, minab. 
charged with or convicted of crimes committed in another 
country, upon the demand of a foreign state or its officers of 
justice. The extradition of persons charged with or convicted 
of criminal offences affecting the general peace and security 
of society is, however, voluntarily practised by certain states 
as a matter of general convenience and comity.^ 

The delivering up by one state of deserters from the mili- 
tary or naval service of another also depends entirely upon 

^ Vattel, liy. ii. ch. 6, § 76. Martens, Precis du Droit des Geas Modeme 
de I'Europe, liy. iii. ch. 3, ^ 101. 
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mataal oomitj, or upon special compact botween diffiBreot 
Datioofc* 

4 

i 15. A criminal tenteiice pronounced under the municipal law 

yHo,^ in one state oan have no direct legal eflect in another. If it 
opeittkm is a sentence of conviction, it cannot be executed without 
Ml tea- the limits of the state in which it is pronounced upon the 
tc**^^ person or property of the offender ; and if he is convicted of 
an infamous crime, attended with civil disqualifications in his 
own country, such a sentence can have no legal effect in an- 
other independent state.^ 

But a valid sentence, whether of conviction or acqinttaly 
pronounced in one state, may have certain indirect and col- 
lateral effects in other states. If pronounced under the 
municipal law in the state where the supposed crime was 
committed, or to which the supposed ofiender owed allegianoet 
the sentence, either of conviction or acquittal, would, of 
course, be an efiectual bar {exceptio rd judicatal) to a pro- 
secution in any other state. If pronounced in €inother foreign 
state than that where the offence is allied to have been com- 
mitted, or to which the party owed allegiance, the senteQce 
would be a nullity, and of no avail to protect him^ against a 
prosecution in any other state having jurisdiction of the 
offence. 

It follows as a corollary from these principles, that the 
practice of delinquents flying from one jurisdiction into 
another, for the purpose of obtaining a milder punishment or 
an acquittal in the tribunals of the country where they sedi 
refuge, is wholly unsanctioned by international law and the 
approved usage of nations.^ 

i 16. The judicial power of every state extends to the punish- 

i]^S!aiht ^^^^ ^^ certain offences against the law of nations, among 

law of na- which is piracy, 
tions. 

'* Bynkershoek, Quaest Jur. Pub. lib. i. cap. 22. Note to Duponceau*8 
Transl. p. 174. 

^ Martens, Precis, &c, liv. iii. ch. 3, ^ 86. Kluber, Droit des Gens Mo- 
deme de TEurope, pt ii. tit I, ch. 2, §§ 6^ 65. 

^ Henry on Foreign Law, pp. 46, 47. 
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Piracy is defined by (fee text Writers to be the ^ffisbfie of 
deplredating on the aeas, withdlit ltoii^'tatlM||isei%y any 
sovereign state, or wiHi commissions from diffeMiit sovereigns 
at war with each oilier.^ 

The officers and crew of an armed vessel, ^mmissioned 
against one nation, and depredating upon another, are not * 
liable to be treated as pirates in thus exceeding their authori* 
ty. The state by whom the commission is granted, being 
responsible to other nations for what is done by its coa\gus- 
sioned cruisers, has the exclusive jurisdiction to try and 
punish all ofiences committed under colour of its authority.^' 

The offence of depredating under commissions from dif- 
ferent sovereigns at war with each other is clearly piratical, 
rince the authority conferred by one is repugbant to the 
other; but it has been doubted how far it may be lawful to 
cruise under commissions from different sovereigns allied 
against a common enemy. The better opinion, however, 
seems to be, that although it might not amount to the crime 
of piracy, still it would be irregular and illegal, because the 
two co-belligerents may have adopted different rules of con- 
duct respecting neutrals, or may be separately bound by 'en- 
gagements unknown to the party .^ 

Pirates being the common enemies of all mankind, and all 
nations having an equal interest in their apprehension and 
punishment, they may be lawfully captured on the high seas 
by the armed vessels of any particular state, and brought 
within its territorial jurisdiction for trial in its tribunals.^^ 

M See authorities cited in Note to the case of United States o. Smithy 
Wheaton's Rep. yol. v. p. 15/. 

^ Bynkershoek, Qusst Jur. Pub. lib. i. cap. 17. Rutherforth's Inst voL 
ii. p. 595. 

^ Bynkershoek, Quaest. Jur. Pub. lib. i. cap. 17, Duponceau's Transl. p. 
130. Valin, Commentsdre sur I'Ord. de k Marine. ** The law," says Sir 
L, Jenkins, " distinguishes between a pirate who is a highwayman, and seta 
up for robbing, either having no commission at all, or else hath two or three^ 
and a lawful man of war that exceeds his comnussion." — Works, toI. ii. p. 
714. 

a? « Every man, by the usage of our European nations, is Justiciable in the 
place where the crime is committed : so are grates, being reputed out of 

15 
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Diitiiictioii This f roporitioiii however, must be confined to piracy as 
^igf^y defined by t|6 law of niitiotiSy and cannot be extended to 
the kw of ofiences which are made piracy by muokipal legislation. Pi- 
and pmcy ^^^V under the law of nations may be tried and punished in 
yder,—*** the courts of justice of any nation, by whomsoever and 



^ tftff , wheresoever committed; but piracy created by municipal 
statute can only be tried by that state within whose territorial 
jurisdiction, and on board of whose vessels, the offence thus 
created was committed. Thus the crimes of murder and 
robbery committed by foreigners, on board of a foreign ves- 
sel, on the high seas, are not justiciable in the tribunals of 
another country than that to which the vessel beloi^ ; but if 
committed on board of a vessel not at the time belonging, in 
fact as well as right, to any foreign power or its subjects, but 
in possession of a crew acting in defiance of all law, and ac- 
knowledging obedience to no flag whatsoever, these crimes 
may be punished as piracy under the law of nations in the 
courts of any nation having custody of the offenders.^ 

i 17. The slave trade, though prohibited by the municipal laws 

tnde»whe- ^^ "^^^ nations, and declared to be piracy by the statutes of 
therprohi- Great Britain and the United States, is not such by the ge- 
thelawof neral international law, and its interdiction cannot be en- 
n^^oM* forced by the exercise of the ordinary right of visitation and 
search. That right does not exist in time of peace, indepen- 
dently of special compact^ 

The African slave trade, once considered not only a law- 
ful, but desirable branch of commerce, a participation in 
which was made the object of wars, negotiations, and trea- 
ties between difierent European states, is now denounced as 
an odious crime by the almost universal consent of nations. 
This branch of commerce was successively prohibited by the 
municipal laws of Denmark, the United States, and Great 

the protection of all laws and priyileges, and to be tried in what ports soever 
they may be taken." — Sir L. Jenkiru^ Works, ib. 

38 Wheston's Rep. vol. y. pp. 144, 184. United States v, Clintock, United 
States V. Pirates. 

>• Dodson's Adm. )Rep. vol. ii. p. 210. Le Louis. Wheaton's Rep. voL 
z. p.66. La Jeune Eugenie. 
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BritaiD, to their own" subjects. Its findt abolilppn was stipu* 
kted by the treaties of Paris, Kiel, and Gbtnt^ii 1814, con- 
firmed by the declaAtion of the G>ngress of Vienna of the 
8th. of February, 1815, and reiterated by the additional ar- 
ticle annexed to the treaty of peace concluded at Paris on 
the 20th November, 1815. The accession of Spain andJVir- "* 
tugai to the principle of the abolition was finaUy obtained by 
the treaties between Great Britain and those powers of the . 
123rd September, 1817, and the 22nd January, 1815. And 
by a convention concluded with Brazil in 1826, it was made 
piratical for the subjects of that country to be engaged in the 
trade after the year 1830. 

This general concert of nations to extinguish the traffic Deciuoni 
has given rise to the opinion, that, though once tolerated, and ^^JJ^ 
even protected and encouraged by the laws of every maritime rican 
country, it ought henceforth to be considered as interdicted by f^J^]^ 
the international code of Europe and America. This opinion 
first received judicial countenance from the authority of the 
judgment of the Lords of Appeal in prize causes, pronounced 
by Sir W. Grant in the case of an American vessel, the trade 
having been previously abolished by the laws of the United 
States as well as of Great Britain. The trade having been 
thus prohibited by the laws of both countries, and having 
been declared to be contrary to the principles of justice and 
humanity, the court deemed itself authorized to assert that 
it could not, abstractedly speaking, have a legitimate exist- 
ence, and was, primd facie, illegal, upon principles of univer- 
sal law.- The entire burden of proof was thus thrown upon 
the claimant to show that by the municipal law of his own 
country he was entitled to carry on this traffic. No claimant 
could '' be heard in an applicadon to a court of prize for the 
restitution of human beings carried unjustly to another country 
for the purpose of disposing of them as slaves."^ 

The principle of this decision was subsequently questioned 
by Sir W. Scolt (Lord Stowell) in the case of the ZoutV, a 
French vessel, captured by the British cruiser as having been 
engaged in the slave trade.* In this case it was held that the 

^ Acton's Rep. vol i. p. 240. The Amadie. 
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trade could not be oontidered as contrary to the law of ni- 
tiooB. A court of justice, in the administration of bw, could 
not impute criminaiitj to an act where the law imputes none* 
It must look to the legal standard of moralitj— a standard 
which, upon a question of this nature, must be found in the 
' law of nations, as fixed and evidenced by general, ancient, 
and admitted practice, by treaties, and by the general tenor 
of the laws, ordinances, and formal transactions of civilized 
states; and looking to these authorities, the learned judge 
found a diiBculty in maintaining that the transaction was le- 
gaily criminal The slave trade, on the contrary, had been 
carried on by all nations, including Great Britain, until a very 
recent period, and was still carried on by Spain and Portugal, 
and not yet absolutely prohibited by France. It was not, 
therefore, a criminal traffic by the consuetudinary lavr of na- 
tions; and every nation, independently of special compact, 
retained a legal right to carry it on. No one nation had a 
right to force the way to the liberation of America, by tram- 
pling on the independence of other states, or to procure aa 
eminent good by means that were unlawful ; or to press f(Nr- 
ward to a great principle, by breaking through other great 
principles that stood in the way.** 

A similar course of reasoning was adopted by the supreme 
court of the United States in the case of Spanish and Portu- 
guese vessels captured by American cruisers whilst the trade 
was still tolerated by the laws of Spain and Portugal. It 
was stated, in the judgment of the court, that it could hardly 
be denied that the slave trade was contrary to the law of 
nature. That every man had a natural right to the fruits of 
his own labour, was generally admitted ; and that no other 
person could rightfully deprive him of those fruits, and ap- 
propriate them against his will, seemed to be the necessary 
result of this admission. But from the earliest times war had 
existed, and war conferred rights in which all bad acquiesced. 
Among the most enlightened nations of antiquity, one of these 

^1 Dodson's Adm. Rep. vol. ii. p. 238. See also the case of Madnizo «. 
Willea, determined in the Court of King's Bench in 1820. Barnwell and 
Alderson's Kep. vol. iii. p. S53. 
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r^hts was, that the victor might enslave the vanquished 
That which was the usage of all nations co^ not be pro- 
nounced repugnant to the law of nations, which was certainly 
to be tried by the test of general usage. That which had 
received the assent of all must be the law of all. 

Slavery, then, had its origin in force ; but as the world had 
agreed that it wcls a legitimate result o[ force, the state of 
things which was thus produced by general consent could not 
be pronounced unlawful. 

Throughout Christendom this harsh rule had been exploded, 
and war was no longer considered as giving a right to en- 
slave captives. But this triumph had not been universal. 
The parties to the modem law of nations do not propagate 
their principles by force ; and Africa had not yet adopted 
them. Throughout the whole extent of that immense conti- 
nent, so far as we know its history, it is still the law of na- 
tions that prisoners are slaves. The question then was, could 
those who had renounced this law be permitted to participate 
in its effects by purchasing the human beings who are its 
victims ? 

Whatever might be the answer of a moralist to this ques- 
tion, a jurist must search for its legalsolution in those princi- 
ples which are sanctioned by the usages, the national acts, 
and the general assent, of that portion of the world, of which 
he considers himself a part, and to whose law the appeal is 
made. If we resort to this standard as the test of interna- 
tional law, the question must be considered as decided in fa^ 
vour of the legality of the trade. Both Europe and America 
embarked in it ; and for nearly two centuries, it was carried 
on without opposition, and without censure. A jurist could 
not say that a practice thus supported was illegal, and that 
those engaged in it might be punished, either personally, or 
by deprivation of property. 

In this commerce, thus sanctioned by universal assent, every 
nation had an equal right to engage. No principle of gene- 
ral law was more universally acknowledged, than the perfect 
equality of nations. Russia and Geneva have equal rights. 
It results from this equality, that no one can rightfully impose 
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a rule on another. Each legislates for itself, but its legisla- 
tion can operate on itKlf alone. A right, then, ii^hich was 
vested in all by the consent of all, could be divested only by 
consent ; and this trade, in which all had participated, must 
remain lawful to those who could not be induced to relinquish 
it As no nation could prescribe a rule for others, no one 
could make a law of nations ; and this tra£Sc remained law- 
ful to those whose governments had not forbidden it 

If it was consistent with the law of nations, it could not 
in itself be piracy. It could be made so only by statute ; and 
the obligation of the statute could not transcend the legisla- 
tive power of the state which might enact it. 

If the trade was neither repugnant to the law of nations* 
nor piratical, it was almost superfluous to say in that court 
that the right of bringing in for adjudication in time of peace, 
even where the vessel belonged to a nation which bad pro- 
hibited the trade, could not exist The courts of justice of 
no country executed the penal laws of another; and the 
course of policy of the American government on the subject 
of visitation and search, would decide any case against the 
captors in which that right had been exercised by an Ameri- 
can cruiser, on the vessel of a foreign nation, not violating 
the municipal laws of the United States. It followed that a 
foreign vessel engaged in the African slave trade, captured on 
the high seas in time of peace, by an American cruiser, and 
brought in for adjudication, would be restored to the original 
owners.^* 

^ 18. IL The judicial power Of every State extends to all civil 

Extent of proceedings, in rem^ relating to real or personal property 
power »s to within the territory. 

SdthbTuie ^^^ follows, in respect to real property, as a necessary 
territoiy. consequence of the rule relating to the application of the lex 
loci rd silcB. As every thing relating to the tenure, title, 
and transfer of real property (or immoveables) is regulated 
by the local law, so also the proceedings in courts of justice 
relating to that species of property, such as the rules of evi- 

^ Wheaton^Jpep. toL z. p. 66. The Antelope. 
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dence and of prescription, the forms of action and pleadings, 
must necessarily be governed by the same law. 

A similar rule applies to all civil proceedings in remy re- % }9. % 
specting personal property (or moveables) within the territory, between 
which must also be regulated by the local law, with this *he rule of 
qualification, that foreign laws may furnish the rule of deci- gnd the 
sion in cases where they apply, whilst the forms of process, "jJ®®C 
and rules of evidence and prescription, are still governed by »s affecting 

the lex foru Thus the lex domicilii forms the law in respect ^^"^^ *** 
•^ ^ rem, 

to a testament of personal property or succession ab intestatOf 
if the will is made, or the party on whom the succession de- 
volves resides in a foreign country; whilst at the same time 
the lex fori of the state in whose tribunals the suit is pending 
determines the forms of process and the rules of evidence and 
prescription. 

Though the distribution of the personal efiects of an intes- SucceMon 
tate is to be made according to the law of the place where ^^^'JJ^ 
the deceased was domiciled, it does not therefore follow that ab tniea- 
the distribution is in all cas^ to be made by the tribunals of ^^* 
that place to the exclusion of those of the country where the 
property is situate. Whether the tribunal of the state where 
the property lies is to decree distribution, or to remit the pro- 
perty abroad, is a matter of judicial discretion to be exer- 
cised according to circumstances. It is the duty of every 
government to protect its own citizens in the recovery of their 
debts and other just claims ; and in the case of a solvent estate 
it woyld be an unreasonable and useless comity to send the 
funds abroad, and the resident •reditor after them. But if 
the estate be insolvent, it ought not to be sequestered for the 
exclusive benefit of the subjects of the state where it lies. In 
all civilized countries, foreigners, in such a case, are entitled 
to prove their debts and share in th^ distribution.'^ 

Though the forms in which a testament of personal pro- Foreign 
perty made in a foreign country is to be executed, are regu- ^jj^^^hi- 
lated by the local law, such a testament cannot be carried toeflfectin 

^ ' another 

^ Kent's Conunentaries on American Law, 2nd ed. vol. ii. pp. 432—434, ^^oanfry. 
and the cases there cited. 
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into e£bct in the state where the property lies, iintil» in the 
language of the law of England, J7ro6at0 has been obtained in 
the proper tribunal of such state, or, in the language of the 
civilians, it has been hotnolqgatedt or registered, in such tri- 
bunal.^ 

So also a foreign executor, constituted such by the will of 
the testator, cannot exercise his authority in another state 
without taking out letters of administration in the proper 
local court. Nor can the administration of a successor ab tn- 
tesiaiOy appointed ex officio under the laws of a foreign state, 
interfere with the personal property in another state belong- 
ing to the succession without having his authority confirmed 
by the local tribunal. 

§ 20. The judgment or sentence of a foreign tribunal of compe* 

j9jjjjjjj^^^ tent jurisdiction proceeding in rem, such as the sentences of 

ftcdgn Prize Courts under the law of nations, or Admiralty and Ex- 

^wm^ chequer, or other revenue courts, under the municipal law, 

are conclusive as to the proprietary interest in, and title to, 

the thing in question, wherever the same comes incidentailly 

in controversy in another state. 

Whatever doubts may exist as to the conclusiveness of 
foreign sentences in respect of facts collaterally involved in 
the judgment, the peace of the civilized world, and the gene- 
ral security and convenience of commerce, obviously require 
that full and complete effect should be given to such sen- 
tences, wherever the title to the specific property, which has 
been once determined in a competent tribunal, is again drawn 
in question in any other court or country. 
Transfer of How far a bankruptcy declared under the laws of one 
uSerfo- ^o^^^^T^ ^*'^ affect the real and personal property of the 
reignbank- bankrupt situate in another state, is, (as we have already 
^drnrnu seen,) a question of which the usage of nations, and the 
opinions of civilians, furnish no satisfactory solution. Even 
as between co-ordinate states, belonging to the same common 
empire, it has been doubted how faf the assignment under the 
bankrupt laws of one country will operate a transfer fit pro- 

«4 Wheaton's Rep. vol sL p. 169. Code Civil, liv. iii. tit 2, art 1000. 
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* 

pertj in another. In respect to real property, which gene* 
rally has some indelible characteristics impressed upon it 
by the local law, these difficulties are enhanced in those cases 
where the lex loci rel sita requires some formal act to be 
done by the bankrupt, or his attorney, especially constituted, 
in the place where the property lies, in order to consummate 
the transfer. In those countries where the theory of the 
English bankrupt system, that the assignment transfers all 
the property of the bankrupt, wherever situate, is admitted 
in practice, the local tribunals would .probably be ancillary 
to the execution of the assignment by compelling the bank-* 
rapt, or his attorney, to execute such formal acts as are r^ 
quired by the local laMrs to complete the conveyance.^ 

The practice of the English court of chancery in assuming 
jurisdiction incidentally of questions affeoting the title to 
landfl in the British cofenies^ in the exercise of its jurisdiction 
in personam, where the party resides in England, and thus 
compelling him, indirectly, to give effect to its decrees as to 
real property situate out of its local jtirisdiction, seems very 
questk>nable on principle, unless where it is restrained to the 
case of a party who has fraudulently obtained an undue ad« 
vantage over other creditors by judicial proceedings insti* 
tuted without personal notice to the defendant. 

But whatever effect may, in general, be attributed to the 
assignment in bankruptcy as to property situate in another 
state, it is evident that it cannot operate where one creditor 
has fairly obtained by legal diligence a specific lien and right 
of preference, under the laws of the country where the pro* 
perty m situate.** » 

• 

IIL The judicial power of every state may be extended to § 31. 
all controversies respecting personal rights and contracts, or ^^f^^i^lj 
injuries to the person or property, when the party resides power o?er 

^ Set Lofd EkUm's observations in Selkrigg •. D«vis, Rose's Cases in 
Bankruptcy, vol. ii. p. 311. Vesey's Rep, vol. ix. p. 77, Banfield v. Solor 
raon. 

** Kelt's tlomment. on American Law, vol. ii. pp. 405 — 408. Second ed. 
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Ibreipieni vrithin the territory, wherever the cause of action may have 

^il?thc originated. 

tenitorjr. This genera) principle is entirely independent of the rule 
of decision which is to govern the tribunal. The rule of de- 
cision may be the law of the country where the judge is sit- 
ting, or it may be the law of a foreign state in eases where it 
applies ; but that does not affect the question of jurisdiction^ 
which depends, or may be made to depend, exclusively upon 
the residence of the party. 
Depend! The operation of the general rule of international law as 
"HdJ***' ^^ ^^^'' jurisdiction, extending to all persons, who owe even 
guktioni. a temporary allegiance to the state, may be limited by the 
positive institutions of any particular country. It is the du(y 
as well as the right of every nation to administer justice to its 
own citizens ; but there is no uniform and constant practice 
c( nations as to taking cognizance of controversies between 
foreigners. It may be assumed or declined,- at the discretion 
of each state, guided by such motives as may influence its 
juridical policy. All *real and possessory actions may be 
brought, and indeed must be brought, in the place where the 
Law of property lies : but the law of England, and of other countries 
Enghnd where the English common law forms the basis of the locil 
rica. jurisprudence, considers all personal actions, whether arising 

ex delictu or ex contractu^ as transitory ; and permits them to 
be brought in the domestic forum, whoever may be the par- 
ties, and wherever the cause of action may originate. This 
rule is supported by a legal fiction, which supposes the injury 
to have been inflicted, or the contract to have been made^ 
within the local jurisdictipn. In the countries whicn have 
modelled their municipal jurisprudence upon the Roman civil 
law, the maxim of that code. Actor sequiHir forum rei, is gene- 
rally followed, and personal actions must therefore be brought 
in the tribunals of the place where the defendant has ac- 
quired a fixed domicil. 
French By the law of France, foreigners who have established 

^^' their domicil in the country by special license (autorisation) 

of the king are entitled to all civil rights, and, among •thers, 
to that of suing in the local tribunals as French subjects* 
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Under other circumstances, these tribunals have jurisdiction 
where foreigners are parties in the following cases only: — 

1. Where the contract is made in France, or elsewhere, 
between foreigners and French subjects. 

. 2. In commercial matters,on all contracts made in France, 
with whomsoever made, where the parties have elected a 
dofnicil, in which they are liable to be isued, either by the 
express terms of the contract, or by necessary implication 
resuhing from its nature. 

3. Where foreigners voluntarily submit their controversies 
to the decision of the French tribunals, by waiving a plea to 
the jurisdiction. ^ 

In all other cases where foreigners, not domiciled in France 
by special license of the king, are concerned, the French tri- 
bunals decline jurisdiction, even when the contract is made 
in France.*^ 

The practice which prevails in some countries of proceed- 
ing against absent parties, who are not only foreigners, but 
have not acquired a domicil within the territory, by means of 
some formal public notice, like that of the viiset modis of the 
Roman civil law, without actual personal notice of the suit, 
cannot be reconciled with the principles of international JTis- 
tice. So far indeed as it merely afiects the specific property 
of the absent debtor within the territory, attaching it for the 
benefit of a particular creditor, who is thus permitted to gain 
a preference by superior diligence, or for the general benefit 
of all the creditors who come in within a certain fixed period, 
and claim the benefit of a rateable distribution, such a prac- 
tice may be tolerated, and in the administration of interna- 
tionat bankrupt law is frequently allowed to give a preference ^ 
to the attaching creditor against the law of what is termed 
the locus concurstts credilorum^ which is the place of the 
<lebtor's domdcil. 

47 Code Civil, art. 13, 14, 15. Code de Commerce, art <631. Discusstons 
■siir le Code Civil, torn. i. p. 48. Pothier, Procedure Civile, partie i« ch. 1, 
p.'2. Yalin, sur I'Ord. de la Marine, torn. i. pp. 113, 253, 254. Pardessiu^ 
Droit-Cooimercial, pt. vi. tit. 7, ch. 1, § 1. 
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§33. Where the tribunal has jurisdiction, the rule of decisiDft 

^{JJ^^ is the law applicable to the case, whether it be the muntcipai 
the nile of or a foreign code ; but the rule of proceeding is generally 
and rule of determined by the lex fori of the place where the suit ii 
proceeding pending. But it is not always easy to distinguish the rule of 
contnct decision from the rule of proceeding. It may, however, he 
stated in general, that whatever belongs to tbe obligation of 
the contract is regulated by the lex damicUii or the kx loci 
contractus^ and whatever belongs to the remedy for enforcing 
the contract is regulated by the kxfori. 
OUigation If the tribunal is called upon to apply to the case, the few 
Mclreme- ^^ ^j^^ country where it sits, as between persons domicikd ill 
that country, no difficulty can possibly arise. As the obliga- 
tion of the contract and the remedy to enforce it are both 
derived from the municipal law, the rule of decision and tbe 
rule of proceeding must be sought in the same code. Iq 
other cases it is necessary to distinguish with accuracy be* 
tween the obligation and ttie remedy. 

Tbe obligation of the contract, then, may be said to con* 
sist of tbe following parts : — 

1. The personal capacity of the parties to contract. 

2. The will of the parties expressed as to the terms and 
conditions of the contract 

3. The external form of the contract 

The personal capacity of parties to contract depends upon 
those personal qualities which are annexed to their civil con* 
dition by the municipal law of their own state, and which 
travel with them wherever they go, and attach to the» 
in whatever foreign country they are temporarily resident 
Such are the privileg&s and disabilities conferred by the lex 
domicilii in respect to msijority and minority, marriage and 
divorce, sanity or lunacy, and which determine the capacity 
or incapacity of parties to contract independently of the law 
of the place where the contract is made, or that of the place 
where it is sought to be enforced. 

It is only those universal personal qualities, which the laws 
of all civilized nations concur in considering as essentially 
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ti&cting the capacity to contract, which are exclusively re- 
gulated by the lex domicilii, and not those particular prohibi-* 
tiofts or disabilities which are arbitrary in their nature and 
founded upon local policy, such as the prohibition in some 
oountries of noUemen and ecclesiastics from engaging in trade 
and forming commercial contracts. The quality of a major or 
minor, of a married or single woman, &c., are universal per- 
scmal qualities, which, with all the incidents belonging to them, 
are ascertained by the lex domiciliif but which are also every 
where recognised as forming essential ingredients in the ca* 
pacity to contract.^ 

How far bankruptcy ought to be considered as a privilege Bankrupt* 
or disability of this nature, and thus be restricted in its ope- ^^* 
ration to the territory of that state under whose bankrupt 
code the proceedings take place, is, as already stated, a 
question of difficulty, in respect to which no constant^ and 
uniform usage prevails among nations. Supposing the bank- 
rupt code of any country to form a part of the obligation of 
every contract made in that country with its citizens^ and 
that every such contract is subject to the implied condition 
that the debtor may be dischiarged from his obligation in the 
manner prescribed by the bankrupt laws, it would seem on 
principle th^t a certificate of discharge ought to be efiectual 
in the tribunals of any other state where the creditor may 
bring bis suit. If, on the other hand, the bankrupt code 
merely forms a part of the remedy for a breach of the contract, 
it bek>ngs to the lexfori, which cannot operate extra-territo- 
rially within the jurisdiction of any other state having the ex- 
clusive rig^t of regulating the proceedings in its own courts 
of justice ; still less can it have such an operation where it is 
a mere partial modification of the remedy, such as an ex« 
emption from arrest and imprisonment of the debtor's person 
on a cessio batwrum. Such an exemption being strictly local 
in its nature, and to be administered in all its details by the 
tribunals df the state creating it, cannot form a law for those 
of any foreign state. But if the exemption from arrest and 
imprisonment, instead of being merely contingent upon the 

« FRideawn^ Droit Commerda], pt. vi. tSt. 7, ch. 2, § 1. 
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failure of the debtor to perform his obligation through insol- 
vency, enters into and forms an essential ingredient in the 
original contract itself by the law of the country where it is 
made, it cannot be enforced in any other state by the prohi- 
bited means. Thus by the law of France, and other coun- 
tries where the contrainte par corps is limited to commercial 
debts, an ordinary debt contracted in that country by its sub- 
jects cannot be enforced by means of personal arrest in any 
other state, although the lex fori may authorize imprisonment 
for every description of debts/* 

The obligation of the contract consists, secondly, of the will 
of the parties expressed as to its terms and conditions. 

The interpretation of these depends, of course, upon the kx 
hci contractus^ as do also the nature and extent of those im- 
plied conditions which are annexed by the local law or usage 
to the contract. Thus the rate of interest, unless fixed by 
the parties, is allowed by the law as damages for the deten- 
tion of the debt, and the proceeding to recover these da- 
mage may strictly be considered as a part of the remedy. 
The rate of interest is, however, regulated by the law of the 
place where the contract is made, unless, indeed, it appears 
that the parties had in View the law of some other country* 
In that case, the lawful rate of interest of the place of pay- 
ment, or to which the loan has reference by security being 
taken upon property there situate, will control the lex lod 
contrnctus.^ 

3. The external form of the contract constitutes an essen- 
tial part of its obligation. 

This must be regulated by the law of the place of contract, 
which determines whether it must be in writing, or under seal, 
or executed with certain formalities before a notary or other 
public officer, and how attested. A want of compliance with 
these requisites renders the contract void ab initio, and being 
void by the law of the place, it cannot be carried into effect 
in any other state. Bat a mere fiscal regulation does not 

49 Bosanquet and Puller's Bep. vol. i. p. 131. Melan o, the Duke of Fitz- 
James. 

^ Kent*9 Comm. on American Law» Tol ii. p. 460. Second edit 
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operate extra-territorially ; and therefore the want of a stftmp 
required by the local law to be impressed on an instrument, 
cannot be objected where it is sought to be enforced in the 
^ tribunals of another country. 

There is an essential difference between the form of the 
contract and the extrinsic evidence by which the contract is 
to be proved. Thus the lex loci contractus may require cer- 
tain contracts to be in writing, and attested in a particular 
manner, and a want of compliance with these forms will 
render them entirely void. But if these forms are actually 
complied with, the extrinsic evidence b; which the existence 
and terms of the contract are to be proved in a foreign tri- 
bunal is regulated by the lex fori. 

The same reasons which have induced states to give an in- § 23. 
temational efiect to testaments, contracts, and other acts -^r^"! ^i^ 

' ' siveness ot 

inter vivos or causa mortis^ have also indueed them to give a foreign 
similar effect to the judicial proceedings of every state where [^"pcJ^ii 
tbey are drawn in question in the tribunals of another c<iun«^ actions. 
try. But as res adjudicata in one country can have,/76r «e, no 
effect in another, the conclusiveness of foreign sentences and 
Judgments in personal actions is more or less restrained by 
the usage of different nations, or by special compact between 
them. 

By the law of England, the judgment of a foreign tribunal Law of 
of competent jurisdiction is conclusive where the same matter "^ 
comes incidentally in controversy between the same parties, 
and full effect is given to the exceptio rei judicata where it is 
pleaded in bar of a new suit for the same cause of action. A 
foreign judgment is pritnd facie evidence where the party 
claiming the benefit of it applies to the English courts to en- 
force it, and it lies on the defendant to impeach the justice 
of it, or to show that it was irregularly obtained. If this is 
not shown, it is received as evidence of a debt, for which a 
new judgment is rendered in the English court, and execution 
awarded. But if it appears by the record of the proceedings 
on which the original judgment was founded, that it was un- 
justly or fraudulently obtained, without actual personal notice 
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to the party aflected by it ; or if it is cleariy and uneqoivQ* 
cally shown, by extrinsic evidence, that the judgment has 
manifestly proceeded upon false premises or inadequate rea- 
sons, or upon a palpable mistake of local or foreign larw ; it 
will not be enforced by the English tribunals.^^^ 

Americtn The same jurisprudence prevails in the United States of 
America, in respect to judgments and decrees rendered by 
the tribunals of a state foreign to the union. As between 
the diiierent states of the union itself, a judgment obtained in 
one state has the same credit and eiiect in all the other states, 
which it has by the laws of that state where it was obtained; 
t. €, it has the conclusive efiect of a domestic judgment.'' 

Law of The law of France restrains the operation of foreign judg- 

ments within still narrowe'r limits. Judgments obtained in a 
foreign country against French subjects are not oonchisiye, 
either where the same matter comes again incidentally in con- 
troversy, or where a direct suit is brought to enforce the judg- 
ment in the French tribunals. And this want of comity is 
eveflt carried so far, that where a French subject commences 
a suit in a foreign tribunal, and judgment is rendered against 
him, the exception of lis Jinita is not admitted as a bar to a 
new action by the same party in the tribunals of his ovm coun-r 
try. If the judgment in question has been obtained against 
a foreigner, subject to the jurisdiction of the tribunal where 
it was pronounced, it is conclusive in bar of a new action in 
the French tribunals between the same parties. But the 
party who seeks to enforce it must bring a new suit upon it, 
in which the judgment 18 primd facie evidence only, the de- 
fendant being permitted to contest the merits, and to show 
not only that it was irregularly obtained, but that it is un- 
just and illegal.*^ 

5» Knapp's Rep. in the Privy Council, vol. i. p. 274. Frankland v, M*Ousty. 
Barnwell and Adolphus* Rep. vol. ii. p. 757. Novelli «. Ross, voS. iii. p. 
951. Becque o. McCarthy. 

^ Cranch's Rep. vol. vii, pp. 481—484. Mills v. Duryec. Wheaton's 
Rep. vol. iii. p. 234. Hampton v, M*Connell. 

« Code Civil, art 2lL23, 2128. Code de Procedure Civil, art 546. Par- 
deSRis^ Droit Commercial, pt vi. tit ft ch. 2, § 2, No. 1488. Merlin, R^- 
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A decree of divorce, obtained in a foreign country by a Foreign 
fraudulent evasion of the laws of the state to which the par- ^^'^^•' 
ties belong, would seem, on principle, to be clearly void in 
the country of their doniicil where the marriage tookj)Iace, 
though valid under the laws of the country where the divorce 
was obtained. Such are divorces obtained by parties going 
into another country for the sole purpose of obtaining a dis- 
solution of the nuptial contract for causes not allowed by the 
laws of their own country, or where those laws do not per- 
mit a divorce H vinculo for any cause whatever. This sub- 
ject has been thrown into almost inextricable confusion by the 
contrariety of decisions between the tribunals of England and 
Scotland, the courts of the former refusing to recognise di- 
vorces H vinculo pronounced by the Scottish tribunals between 
English subjects who had not acquired a honcLfde^ permanent , 

domicil in Scotland; whilst the Scottish courts persist in grants 
log such divorces in cases where, by the Imw of England, Ire- 
land, and the colonies connected with the United Kingdom, 
the authority of parliament alone is competent to dissolv^the 
marriage, so as to enable either party, during the lifetime of 
the other, again to contract lawful wedlock.^ 

pertQire, torn. vi. tit Jugement, Questions de Droit, torn. iii. tit Jugemeni* 
Toullier, Droit Civil Fran^ais, torn. x. Nos. 76—86. 

M Dow's Parliament. Cases, vol. i. p. 117. Torey v. Lindsay^ p. 124. Lol- 
Ifs case. See Feipisson's Reports of Decinons in the Consistorial Courts 
of Scotland, /NiMttn. 
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CHAPTER III. 



RIGHTS or EQUALITY. 



4 1. The natural equality of sovereign states may be modified 

^^ of ^7 positive compact* or by consent implied from constant 
■utes mo- usage, so as to entitle one state to superiority over another in 
compact^ respect to certain external objects, such as rank, titles, and 
and usage, other ceremonial distinctions. 

S 3. Thus the international law of Europe has attributed to cer* 

^pj^ taip states what are called royal honours^ which are actually 
enjoyed by every empire or kingdom in Europe, by the pope» 
the grand duchies in G^ttiany, and the Germanic and SwisK 
cnnfirlriraticto. They were also formerly conceded to the 
CSemian empire, and to some of the great republics, siich a» 
the United Netherlands and Venice. 

These royal honours entitle the states by whom they are 
possessed to precedence over all others who do not enjoy the 
same rank, with the exclusive right of sending to other states 
public ministers of the first rank, as ambassadors, together 
with certain other distinctive titles and ceremonies,^ 

§ 3. Among the princes who enjoy this rank, the Catholic pow- 

dence ^^^ concede the precedency to the pope, or sovereign pontiff; 

•njonjT but Russia, and the Protestant states of Europe consider him 

and states ^s bishop of Rome only, and a sovereign prince in Italy, and 

enjoving gy^h Qf jjigm ^s enjoy royal honours refuse him the prece- 

A ^^j ^•^ aa\^ ^ 

BOUTS. dence. 

The emperor of Germany, under the former constitution 
of the empire, was entitled to precedence over all other tem- 

1 Vattel, Droit des Gens, torn. i. liv. ii. ch. 3, § 38. Martens, Precis du 
Droit des Gens Modeme de I'Europe, liv. iii. ch. 2, § 129. Kluber, Droit 
des Gens Modeme, pt. ii. tit. 1 ch. 3, §§ 91, 92. 
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poral princes, as the supposed successor of CSiarlemagne^and 
of the Caesars in the empire of the west ; but since the disso- 
lution of the late Germanic constitution, and the abdication 
of the titles and prerogatives of its head by the emptror of 
Austria, the precedence of this sovereign over other princes 
o( the same rank may be considered questionaUe.' 

The various contests between crowned heads for prece- 
dence are matter of curious historical research, as illustrative 
of European manners at different periods ; but the practical 
importance of these discussions has jbeen greatly diminished 
by the progress of civilization, which no longer permits the 
serious interests of mankind to be sacrificed to such vain pre- 
tensions. ^ 

The text writers commonly assigned to what were called 
the great republics, who were entitled to royal honours, a 
rank inferior to crowned heads of that class"; and- the United 
Netherlands, Venice, and Switzeriand, certainly did fprmeriy 
yield the precedence to emperors aftd reigning kings, ttiough . 
they contested it with the electors and other inferior pflkfes 
entitled to royal honours. But disputes of this sort liaTis 
commonly been determined by the relative power of the con- 
tending parties, rather than by any general rule derived from 
the form of government. Cromwell knew how to make the 
dignity and equality of the English commonwealth respected 
by the crowned heads of Europe ; and in the difierent treaties 
between the French republic and other powers, it was el- 
pressly stipulated that the same ceremonial as to rank and 
etiquette should be observed between them and France 
which had subsisted before the revolution.* 

Those monarchical sovereigns who are not crowned heads, 
but who enjoy royal honours, concede the precedence on all 
occasions to emperors and kings. 

Monarchical sovereigns who do not enjoy royal honours 
yidd the precedence to those princes who are entitled to 
these honours. 

2 Martens, § 132. Kluber, § 95. 

s Treaty of Campio Formio, art. 23, and of Lunevllle^ art. 17, with Aus- 
tria. Treaties of Basle with Prusaa and Spain . 
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Demi-sovereign or dependent states rank below sovereign 
states.^ 

These different points respecting the relative rank of so- 
vereigns and states have never been determined by any po- 
sitive regulation or international pact : they rest on usage and 
general acquiescence. An abortive attempt was made at 
the congress of Vienna to classify the difierent states of Eu- 
rope, with a view to determine their relative rank. At the 
sitting of the 10th December, 1814, the plenipotentiaries of 
the eight powers who signed the treaty of peace at Paris 
named a committee to which this subject was referred. At 
the sitting of theMh February, 1815, the report of the commit- 
tee, which proposed to establish three classes of powers, re* 
latively to the rank of their respective ministers, was dis- 
cussed by the congress ; but doubts having arisen respectii^ 
this classificatioii^ and especially as to the rank assigned to the 
great republics, the question was indefinitely postponed, and 
a regulation established determining the relative rank of the 
dipUtoatic agents of crowned heads.' 

% 4. Where the rank between different states is equal or unde» 

Si^'S^J termined, different expedients have been resorted to for 4he 
not purpose of avoiding a contest, and at the same time reserving 

the respective rights and pretensions of the parties. Among 
these is what is called the usage of the allemaU by which the 
rank and places of different powers is changed from time to 
time, either in a certain regular order, or one determined by 
lot Thus, in drawing up public treaties and conventions, it 
is the usage of certain powers to altefnate^ both in the pre- 
amble and the signatures, so that each power occupies, in the 
copy intended to be delivered to it, the first place. The re- 
gulation of the congress of Vienna, above referred to, pro- 
vided that in acts and treaties between those powers which 
admit the allernaU the order to be observed by the different 
ministers shall be determined by lot.* 

-• Klubcr, § 98. 

s Kluber, Acten des Wiener CoiigtesBes, torn. viii. pp. 98, 102, 108, 115. 

' Axmexe, xviL k TActe du Con^g^^sde Yienne, art. 7. 
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Another expedient which has frequently been adopted to 
avoid controversies respecting the order of signatures to trea- 
ties and other public acts, is that of signing in the order as- 
signed by the French alphabet to the respective powers re- 
presented by their ministers.^ 

The primitive equality of nations authoriaes each nation § 5. 
to make use of its own language in treating with others^ and J^^?^§? 
this right is still in a certain degree preserved ih Ae practice plomatic 
of some states. But general convenience early suggested the ^^^^ 
use of the Latin language in the dipIomalSt intercourse be- 
tween the different nations of Europe. . Towards the end of 
the fifteenth century, the preponderance of ^pain contributed 
to the general diffusion of the Castilian tongue as the ordi- 
nary medium of political correspondence. . Thjlgy again, has 
been superseded by the language of Franc%w)iicb» since the 
age of Louis XIV., has become the almost universal dipkn 
matic idiom of the civilized world. Those states which still 
retain the use of their national language in treaties and dir 
plomatic correspondence usually annex to the papers trans- 
mitted by them a translation in the language of the opposite 
party, wherever it is understood that this comity will be re- 
ciprocated. Such is the usage of the Germanic confedera- 
tion, of Spain, and the Italian courts. Those states which 
have a common language generally use it in their transac- 
tions with each other. Such is the case between the Ger- 
manic confederation and its different members, and between 
the respective members themselves ; between the different 
states of Italy ; and between Great Britain and the United 
States of America. 

All sovereign princes or states may assume whatever titles § 6. 

Titles of 

of dignity they think fit, and may exact from their own sub- goyereien 
jects these marks of honour. But their recognition by other princes 
states is not a matter of strict right, especially in the ca^e of 

7 Kluber, Uebersicbt der diplomatischea Verhandlun^^n des Wiener Con- 
gresses, 1 164. 
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new titles of higher dignity assumed by sovereigns. Thus the 
royal title of King of Prussia, which was assumed by Frede- 
rick I. in 1701, was first acknowledged by the emperor of 
Germany, and subsequently by the other princes and states 
of Europe. It was not acknowledged by the Pope until the 
reign of Frederick William XL in 1786, and by the Teutonic 
knights until 1792, this once famous military order still re- 
taining the shadow of its antiquated claims to the duchy of 
Prussia wMl that period.' So also the title of Emperor of 
all the Russias, which was taken by the Czar Peter the 
Great, in 1701, was successively acknowledged by Prussia, 
the United Nctberlaods, and Sweden in 1723, by Denmark 
in 1732, by Turkey in 1739, by the emperor and the empire 
in 1745-6, by France in 1745, by Spain in 1759, and by the 
republic of Poland in 1764. In the recc^nition of this title 
by FrancCf'^a reservation of the right of precedence claimed 
by that crown was insisted on, and a stipulation entered into 
by Russia in the form of a Reversale, that this change of title 
should make no alteration in the ceremonies observed be- 
tween the two courts. On the accession of the Empress 
Catherine II. in 1762,. she refused to renew this stipulation in 
that form, but declared that the imperial title should make no 
change in the ceremonial observed between the two courts. 
This declaration was answered by the court of Versailles in 
a counter-declaration, renewing the recognition of that title, 
upon the express condition that if any alteration should be 
made by the court of St. Petersburg in the rules previously 
observed by the two courts as to rank and precedence, the 
French crown would resume its ancient style, and cease to 
give the title of Imperial to that of Russia.* 

The title of emperor, from the historical associations with 
which it is connected, was formerly considered the most emi- 
nent and honourable among all sovereign titles ; but it was 
never regarded by other crowned heads as conferring, except 

8 Ward's History of the Law of Nations, vol. ii. pp. 245—248. Kluber, 
Droit des Gens Modeme de I'Europe, pte. ii. tit 1, ch. 2, § 107, note c. 

^ Flassan, Histoire de la Diploniatie Fran^aise, torn. vi. liv. iii. pp. 329— 
364. 
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in the single case of the emperolr of Germany, any fireragBL* 
tive or precedence over those princes. 

The usage of nations has established certain maritiine ce- § T. 
remoniab to be oteerved, either on the ocean or those parts ^^^^^ 
of the sea over which a sort of supremacy is claimed by a nials. 
particular state. 

Among these is the salute by striking the flag or the saib, 
or by firing a certain number of guns, en appnoadtt ng a fleet 
or ship of war, or entering a fortified port-or )iai%our. 

Every sovereign state has the exclusive right, in virtue of 
its independence and equality, to regulate the maritime cere- 
monial to be observed by its own vessels, towards each other, 
or towards those of another nation, on the high seas, or 
within its own territorial jurisdiction. It has a similar right 
to regulate the ceremonial to be observed within its own ex- 
clusive jurisdiction by the vessels of all nations, as well with 
respect to each other, as towards its own fortresses and ships 
of war, and the reciprocal honours to be rendered by the 
latter to foreign ships. These regulations are established ' 
either by its own municipal ordinances, or by reciprocal trea- 
ties with other maritime powers.^® 

Where the dominion claimed by the state is contested by 
foreign nations, as in the case of Great Britain in the.Nar- 
row Seas, the maritime honours to be rendered by its flag 
are also the subject of contention. The disputes on this sub* 
ject have not unfrequently formed the motives or pretexts for 
war between the powers asserting these pretensions and those 
by whom they were resisted. The maritime honours re- 
quired by Denmark, in consequence of the supremacy claimed 
by that power over the Sound and Belts, at the entrance of 
the Baltic Sea, have been regulated and modified by difier- 
ent treaties with other states, and especially by the conven- 
tion of the 15th of January, 1829, between Russia and Den- 
mark, suppressing, most of the formalities required by former 

"> Bynkershoek, de Dominio Maris, cap. 2, 4. Martens, Precis du Droit 
des Gens Modeme de TEurope, liv. iv. ch. 4^ § 159. Kluber, Droit des 
Gens Modeme de I'Europe, pte. ii. tit 1^ ch. 3» §§ 11?— 122. 
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treaties. This convention is to continue in force until a 
general regulation shall be established among all the mari« 
time powers of Europe, according to the protocol of the G>n- 
gress of Aix la Qiapelle, signed on the 9th November, 1818| 
by the terms of which it was agreed by the ministers of the 
five great powers, Austria, France, Great Britain, Prussia, 
and Russia, that the existing regulations observed by them 
^ould be referred to the ministerial conferences at London, 
and that tbl other maritime powers should be invited to com- 
municate their views of the subject in order to form some 
such general regulation.^^ 

" J. H. W. Schlegel, Staats Recht dei Koragreicbs Danemark, 1 Theil, 
p. 413. MirteiM^ NouTcau Recueil, torn. viiL p. 73. 
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CHAPTER IV. 



RIGHTS OF PROPERTY. . 



The exclusive right of every independent state to its terri- § !• 
tory and other property is founded upon the title prigmally proprie- 
acquired by occupancy, and subsequently confirmed by the t«y rights, 
presumption arising from the lapse of time, or by treaties and 
other compacts with foreign states. 

The things belonging to the nation include its public pro* § 2. 
perty or domain, and those things belonging to private indi- ^J^S^ 
viduak or bodies corporate within the territory. state. 

This national proprietary right, so far as it excludes that § 3. 
of other nations, is absolute; but in respect to the members of ^onjuin^ 
the state it is paramount only, and forms, what is called the 
eminent domain.^ 

The writers on natural law have questioned how far thaV § 4. 
peculiar species of presumption arising from the lapsiof time ^on. 
which is called prescription is justly applicable as between 
nation and nation ; but the constant and approved practice 
of nations shows that, by whatever name it be called, the 
uninterrupted possession of territory or other property, for 
a certain length of time, by one state, excludes the claim of 
every other, in the same manner as by the law of nature and 
the municipal code of every civilized nation, a similar posses- 
sion by an individual excludes the claim of every other per- 
son to the article of property in question. This rule is founded 
upon the supposition, confirmed by constant experience, that 

1 Yattel, Droit des Gens, Tiv. i. cb. 20, §§ 235, 244. Rutherforth's Inst, 
of Natural Law, voL ii. ch. 9, ^ 6. 
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every person will naturally seek to enjoy that which belongs 
to him, and the inference fairly to be drawn from his silence 
and neglect, of the original defect of his title or his intention 
1^ relinquish it' 

S 5* The title of almost all the nations of Europe to the terri- 

J^y^l?^ tory now possessed by them in that quarter of the world was 
Teiycon- originally derived from conquest, which has been subse- 
oompact^ quently confirmed by international compacts to which all the 
and the European states have successively become parties. Their 
♦JS yT claim to the possessions held by them in the New World, dis- 
covered by Columbus and other adventurers, and tp the 
territories which they have acquired on the continents and 
islands of Africa 4md Asia, was originally derived from dis- 
covery or conquest and colonization, and has since been con- 
firmed in the same manner by positive compact. Indepen- 
dently of these sources of title, the general consent of mankind 
has established the principle that long and uninterrupted 
possession by one nation excludes the claim of every other. 
Whether this general consent be considered as an implied 
contract or as positive law, all nations are equally bound by 
it, since all are parties to it ; since none can safely disregard 
it without impugning its own title to its possessions ; and 
since it is founded upon mutual utility, and tends to prooaote 
'tfie general welfare of mankind. 

The Spaniards and Portuguese took the lead among the 
nations of Europe in the splendid maritime discoveries in the 
East and the West, during the fifteenth and sixteenth centu- 
ries. According to the European ideas of that age, the hea- 
then nations of the other quarters of the globe were the law- 
ful spoil and prey of their civilized conquerors, and as be- 
tween the Christian powers themselves, the Sovereign Pon- 
tiff was the supreme arbiter of conflicting claims. Hence 
the famous bull issued by Pope Alexander VI. in 1493, by 
which he granted to the united crowns of Castillo and Arra- 

s Grotius, de Jur. Bel. ac Pac. lib. ii. cap. 4. Puffendorf, Jus Naturae et 
fe; Gentium, lib. iv. cap. 12. Vattel, Droit des Gens, torn. i. liv. iL ch. 11. 

Eutherforth's Inst, of Natural Law, vol. i. ch. 8^ vol ii. cli. 9, §§ 3> d. 
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gon all lands discovered, and to be discovetedy beyond a line 
drawn from pole to pole, one hundred leagues west from the ^ 
Azores, or Western Islands, under which Spain has since 
claimed to exclude all other European nations from the f(M^ 
session and use, not only of the lands, but of the seas, in tm 
New World west of that line. Independent of this papal 
grant, the right of prior discovery was the foundation upon 
which the different European nations, by whom conquests 
and settlements were successively made on the American 
continent, rested their respective claims to appropriate its 
territory to the exclusive use of each nation. Even Spain 
did not found her pretensions solely on the papal grant. Por- 
tugal asserted a title derived from discovery and conquest to 
a portion of South America, taking carejto keep to the east- 
ward of the line traced by the Pope, by which the globe 
seemed to be divided between these two great monarchies. 
On the other hand, Great Britain, France, and Holland, dis- 
regarded the pretended authority of the papal see, and pushed 
their discoveries, conquests, and settlements, both in the East 
and the West Indies, until conflicting with the paramount 
claims of Spain and Portugal, they produced bloody and 
destructive wars between the difierent maritime powers of 
Europe. But there was one thing in which they all agreed, 
that of almost entirely disregarding the right of the Dative 
inhabitants of these regions. Thus the bull of Pope Alexai# 
der VL reserved from the grant to Spain, all lands Wfiich had 
been previously occupied by any other Christian nation : and 
the patent granted by Henry VII. of England to John Cabot 
and his sons authorized them *' to seek out and discover all 
islands, regions, and provinces whatsoever that may belong 
to heathens and infidels," and " to subdue, occupy, and pos- 
sess these territories, as his vassals and lieutenants." In the 
same manner the grant from Queen Elizabeth to Sir Hum- 
phrey Gilbert empowers him to " discover such remote hea- 
then and barbarous lands, countries, and territories, not ac- 
tually possessed of any Christian prince or people, and to hold, 
occupy, and enjoy the same with all their commodities, ju- 
risdictions, and royalties." It thus became a maxim of policy 



liO RIGHTS or PBOPKRTT. 

and of law that the right of the native Indians was subordi* 
nate to that of the first Christian discoverer, whose paramount 
claim excluded that of every other civilized nation, and gra- 
4|istlly extinguished that of the natives. In the. various warsy 
treaties, and negotiations, to which the conflicting preten- 
sions of the different states of Christendom to territory on the 
American continent have given rise, the primitive title of the 
Indians has been entirely overlooked, or left to be disposed 
of by the states within whose limits they happened to fall by 
the stipulations of the treaties between the different European 
powers. Their title has thus been almost entirely extin- 
guished by force of arms, or by voluntary compact, as the 
progress of cultivation gradually compelled the savage tenant 
of the forest to yield to the superior power and skill of his 
civilized invader. 
Dispute In the dispute which took place in 1790, between Great 

GreatBri- Britain and Spain, relative to Nootka Sound, the latter 
tain and claimed all the north-western coast of America as far north 
lati^^tr ^ Prince William's Sound, in latitude 61°, upon the ground 
Nootka of prior discovery and long possession, confirmed by the 
eighth article of the treaty of Utrecht, referring to the state of 
possession in the time of his Catholic Majesty Charles IL 
This claim was contested by the British government, upon 
the principle that the earth is the common inheritance of 
%nankind, of which each individual and each nation has a 
right to appropriate a share by occupancy and cultivation. 
This dispute was terminated by a convention between the 
two powers, stipulating that their respective subjects shouki 
not be disturbed in their navigation and fisheries in the Pa^ 
cific Ocean or the South Seas, or in landing on the coasts of 
those seas, not already occupied, for the purpose of carrying 
on their commerce with the natives of the country, or of 
making setttlements there, subject to the following provi- 
«ions: — 

1. That the British navigation and fishery should not be 
made the pretext for illicit trade with the Spanish settlements, 
end that British subjects should not navigate or fish within 
the space of ten marine leagues from any part of the coasts 
jalready occupied by Spain* 
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S. That With respect to the eastern and western coasts of 
South America and the adjacent islands, no settlement should 
be formed thereafter by the respective subjects in such parts 
of those coasts as are situated to the south of those parts q{ 
the same coasts, and of the adjacent islands already occupied 
by Spain; provided that the respective subjects should retain 
the liberty of landing on the coasts and islands so situated, 
for the purposes of their fishery, and of erecting huts and 
other temporary buildings, for those purposes only.^ 
• By a ukase of the emperor Alexander of Russia, of the Conyen* 
4-16th September, 1821, an exclusive territorial right on the f^^^*^e 
north-west coast of America was asserted as belon£:inoc to the United 

StAtea and 

Russian empire, from Behring's Straits to the 51st degree of Ruggja re- 
north latitude, and in the Aleutian islands, on the east coast specting 
of Siberia, and the Kurile islands from the same straits to the western 
South Cape in the island of Ooroop, in 45°. 51 ' north latitude. Coast of 
The navigation and fishery of all other nations was prohi- 
bited in the islands, ports, and gulfs within the above limits; 
and every foreign vessel was forbidden to touch at any of the 
Russian establishments above enumerated, or even to ap- 
proach them within a less distance than 100 Italian miles, 
under penalty of confiscation of tlie cargo. The proprietary 
rights of Russia to the extent of the north-west coast of 
America specified in this decree, were rested upon the 
three bases said to be required by the general law of na- 
tions and immemorial usage : — that is, upon the title of first 
'discovery; upon the title of first occupation; and, in the 
last place, upon that which results from a peaceable and 
uncontested possession of more than half a century. It was 
added that the extent of sea, of which the Russian pos- 
sessions on the continents of Asia and America form the 
limits, comprehended all the conditions which were ordina- 
rily attached to shut seas (mers fermtes ;) and the Russian 
government might consequently deem itself authorized to ex- 
ercise upon this sea the right of sovereignty, and especially 
that of entirely interdicting the entrance of foreigners. But 

* Annual Register for 1790, (State Papers,) pp. 285—305) 1791, pp. 
208—214^ 222—227. 
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h preferred only asserting its essential rights by measures 
adapted to prevent contraband trade within the chartered 
limits of the American Russian Company. 

All these grounds were contested, in point of fact as well 
as right, by the government of the United States, and the 
question became the subject of negotiation between the two 
countries. 

This negotiation was terminated by a convention signed at 
Petcrsburgh on the 5-17th of April, 1824, in which it was 
stipulated that the citizens and subjects of the two powers 
should not be disturbed in their navigation and fishery, or in 
the faculty of resorting to the coasts, upon points not already 
occupied, in any part of the Pacific Ocean, subject to the 
following conditions : — 

1. That the citizens or subjects of the two powers should 
not resort to any point where the other has an establishment, 
without special permission. 

2. That neither the government nor citizens of the United 
States should form any establishment upon the north-west 
coast of America, or any of the adjacent islands to the north 
of 54 degrees and 40 minutes of north latitude ; nor should 
the Russian government or subjects form any establishment 
south of the same parallel. But the ships of both powers, or 
those belonging to their citizens or subjects, may frequent the 
interior seas, gulfs, harbours, and creeks upon the coast, for 
the purpose of fishing and trading with the natives, except- 
ing in spirituous liquors, fire-arms, other arms, and munitions 
of war of every description.** 

^ g. The maritime territory of every state extends to the ports, 

Maritime harbours, bays, mouths of rivers, and adjacent parts of the 
jurisdic- sea enclosed by headlands belonging to the same state. The 
^on, general usage of nations superadds to this extent of terri- 

torial jurisdiction a distance of a marine league, or as far 
as a cannon-shot will reach from the shore, along all the 
coasts of the state. Within these limits, its rights of property 

4 Annual Register, vol. Ixiv. pp. 576—584. ^ Correspondence between M. 
de Poletica and Mr. Adams. 
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and territorial jurisdiction are absolute, and exclude those of 
every other nation.* 

The term ** coasts" includes the natural appendages of the ^7. 
territory which rise out of the water, although these islands t^g ^^ 
are not of sufficient firnmess to be inhabited or fortified ; but oMiCt or 
it does not properly comprehend all the shoals which form 
sunken continuations of the land perpetually covered with 
water. The rule of law on this subject is terra dominium 
finitur, uhijmiiur armorum vis; and since the introduction of 
fire-arms, that distance has usually been recognised to be 
about three miles from the shore. In a case before Sir W. 
Scott (Lord Stowell) respecting the legality of a capture al- 
leged to be made within the. neutral territory of the United 
States, at the mouth of the river Mississippi, a question arose 
as to what was to be deemed the shore, since there are a 
number of little mud islands, composed of earth and trees 
drifted down by the river, which form a kind of portico to the 
main land. It was contended that these were not to be consi- 
dered as any part of the American territory — that there were 
a sort of " no man's land,*' not of consistency enough to sup- 
port the purposes of life, uninhabited, and resorted to only for 
shooting and taking birds' nests. It was argued that the line 
of territory was to be taken only from the Balise, which is a 
fort raised on made land by the former Spanish possessors. 
But the learned judge was of a different opinion, and deter- 
mined that the protection of the territory was to be reckoned 
from these inlands, and that they are the natural appendages 
of the coast on which they border, and from which indeed 
they were formed. Their elements were derived immediately 
from the territory, and on the principle of alluvium and in- 
crement, on which so much is to be found in the books of law» 
Quod vis Jluminis de tuo prcedio detraxerit, el vicino proulio at- 

B Grotiua, de Jur. Bel. ac Pac. Tib. y, cap. 3, § x. Bynkershoek, Quxst 
Jur. Pub. lib. i. cap. 8. De Dominio Maria, cap. 3. Vattel, lir. i. ch. 23, § 
289. Valin, Comm. sur rOrdoiinance de la Marine, liv. v. tit. 1. Azura^ 
Diritto Blarit pt L cap. 2, art. 3, % 15. Galiani, dei Doveri dei Principi 
Neutrali in Tempo di Gaerra, liv. i. Life and Works of Sir L. Jenkins, tqL 
il p. 780. -^ 



144 RIGHTS OF PBOPBRTT. 

iukritf palam tuum remanet^ even if it had been carried ovef 
to an adjoining territory. Whether they were composed of 
earth or solid rock would not vary the right of dominion, for 
the right of dominion does not depend upon the texture of 
the soil.^ 
TbeCng^i The exclusive territorial jurisdiction of the British crown 
ChambeiB. ^^^^ ^^ eqclosed parts of the sea along the coasts of the 
island of Great Britain has immemorially extended Ho those 
bays called the King* a Chambers; u e. portions of the sea cut 
off by lines drawn from one promontory to another. A simi- 
- lar jurisdiction is also asserted by the United States over the 
Delaware Bay and other bays and estuaries forming portions 
of their territory. It appears from Sir Leoline Jenkins, that 
both in the reigns of James L and of Charles II. the security 
of British commerce was provided for by express prohiln- 
tions against the roving or hovering of foreign ships of war 
80 near the neutral coasts and harbours of Great Britain as 
to disturb or threaten vessels homeward or outward bound; 
and that captures by such foreign cruisers, even of their ene- 
mies' vessels, would be restored by the Court of Admiralty if 
made within the King's Chambers. So also the British ^ ho- 
vering act," passed in 1736, (9 Geo. II. cap. 35,) assumes, 
for certain revenue purposes, a jurisdiction of four leagues 
from the coasts, by prohibiting foreign goods to be tran- 
shipped within that distance without payment of duties. A 
similar provision is contained in the revenue laws of .the 
United States ; and both these provisions have been declared 
by judicial authority, in each country, to be consistent with 
the law and usage of nations.^ 

§ & Such regulations can only be justified on the ground of 

^^^^^ their being essentially necessary to the security and interests 
portions of of the state. They are not intended to assert an exchi- 

^Robinaon's Adm. Bqiorts, vol y. p. 385 (e.) The Anna. 

7 Life and Works of Sir. L. Jenkins, voLu. pp. 72r, 728, 780. Opimonof 

^e United States Attorney-General on the capture of tlie British ship Gnnge 

in the Delaware Bay, 1793. Wute's American State Papers, voL L p. 75, 

Dodaon'i Adm. BepoitSi voL iL p. 345. Le Loub Cranch'! Reports, voL 

.m ii.p.l8r. Churah «. Hubbard. Yattel, Droit desGeub lir. Lch.33» §388. 
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sive ri^t of sovereignty and domain over such extensive the lea ^ 
portions of the sea. Even a claim to contiguous portions is J^^^^^ 
not to be viewed with much indulgence, it is to be strictly 
construed, and clearly made out* "It is," says Sir W. Scottf 
« a claim of private and exclusive property, over a subject 
where a general, or at least a common, use is to be pre- 
sumed ; it is a claim which can only arise on portions of the 
sea, or on rivers flowing through diflerent states. In the 
sea, out of the reach of common shot, universal use is pre- 
sumed: in rivers flowing through conterminous states, a 
common use to the diflerent states is presumed. Yet, in both 
of these, there may, by legal possibility, exist a peculiar pro- 
perty, excluding the universal or the common use. Portions 
ofjbe-aea are prescribed for ; so are rivers flowing through 
contiguous states : the banks on one side may have been first 
settled, by which the possession and property may have been 
acquired, or cessions may have taken place upon conquests 
or other events. BqJ the general presumption certainly bears 
strongly against such exclusive rights, and the title is a mat- ^ 
ter to be established on the part of those claiming under it, 
in the same manner as all other legal demands are to be- sub- 
stantiated, — by clear and competent evidence."^ 

Besides those bays, gulfs, straits, ipouths of rivers, and §9. 
estuaries which are enclosed by capes and headlands belong- poru!^ ©f 
ing to the territory of^he state, a jurisdiction and right of the sea 
property over certain other portions of the sea have been ^Swiimi of 
claimed by different nations, on the ground of immemorial ijrescrip- 
use. Such, for example, was the sovereignty formerly 
claimed by the republic of Venice over the Adriatic. The 
maritime supremacy claimed by Great Britain over what 
are called the Narrow Seas has generally been asserted 
merely by requirin|^certain honours to the British flag in 
those seas, which hafe beecL rendered or refused by other 
nations according to cirbumstances, but the claim itself has 
never been sanctioped by general acquiescence.^ 



> Bobinson's Adm. Reports, vol iii. p. 339. The Twee Gebroeden. 
* Yattel, Droit des Gens, liy. i. ch. 23, § 289. Martens, Precis du Droit dqi 
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ThmVlmSk So long as the shores of the Black Sea were e^ushrely 
possessed by Turkey, that sea might with propriety be con- 
sidered as mare clausum iKwA there seems no reason to 
question the right of the^ttovnan Porte to exclude other 
nations from navigating the passage which connects it with 
the Mediterranean, both shores of this passage being at the 
same time portions of the Turkish territory ; but since the 
territorial acquisitions made by Russia, and the commercial 
establishments formed by her on the shores of the Euxine, 
both that empire and other maritime powers have become 
entitled to participate in the commerce of the Black Sea, and 
consequently to the free navigation of the Dardanelles and 
the Bosphorus. This right was expressly recc^nised by the 
seventh article of the treaty of Adrianople, concluded in 
1829, between Russia and the Porte, both as to Russian ves- 
sels and those of other European states in amity with Tur- 
key.^<^ ^ 

By the 12th article of the treaty o^ peace concluded on 
^ the 5th of January, 1809, between Great Britain and the 
Porte, it is declared that as It had '' been at all times prohi- 
bited to vessels of war to enter the canal of O>nstantinople, 
Ik. that is to say in the Strait of the Dardanelles, and in that of 

' the Bladk Sea ; and as this ancient rule of the Ottoman Em- 
pire ought in like manner to be o^rved in future in time of 
peace towards every power whatsoever, the British court 
promises also to conform itself to thi*principle." 

By the treaty of alliance concluded on the 8th July, 1833, 
at Hoonkiar Skelessi, between Russia and Turkey, it was 
stipulated in faviHir of Russia that the Porte should shut the 
DardanelM on the side of the Mediterranean against fo- 
reign armed vessels in time of war. Some complaint has 
been made of the partial effect of this stipulation in its ope- 
ration as against other powers ; but as 'Hie casus fcederis only 
r* applies to a state of war, no piactical'^fliestion can arise re- 

specting it until sofl^ power at war with Russia attempts to 
force the passage oi the Dardanelles. ^ 

Gens Modeme de I'Europe, lir. ii. ch. t, § 42. Edinburgh Review, voL n. 
«rt 1, pp. 17—49. 
^ ^0 Mattenfl!, Nouveau Recueil; torn, vid, p. 143. 
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The supremacy asserted by the king of Denmark over the Baltic Set. 
Sound abd the two belts which form the outlet of the Baltic 
Sea into the ocean, is rested by the Danish publicists upon 
immemorial prescription, saoctidibd by a long succession of 
treaties with other powers. According to these writers, the 
Danish claim of sovereignty has been exercised from the 
earliest times beneficially for the protection tf commerce 
against pirates and other enemies by means of guard-ships, 
and against the perils of the seas by the establishment of 
lights and land-marks. The Danes continued for several 
centuries masters of the coasts on both sides of the Sound, *^ 

the province of Scania not having been ceded to Sweden 
until the treaty of Roeskild in 1G58, confirmed by that of 
1660, in which it was stipulated that Sweden should never 
lay claim to the Sound tolls in consequence of the cession, 
but should content herself with a compensation for keeping 
up the light-houses on the coast of Scania. The exclusive 
right of Denmark was recognised as early as 1368, by a 
treaty with the Hanseatic republics, and by that of ]490 
with Henry VII. of England, whick forbids English vessels 
firom passing the Great Belt as well as the Sound, unless in 
case of unavoidable necessity ; in which case they were to 
pay the same duties at Wyborg as if they had p^ed the V 
Sound at Elsinore. The treaty concluded at Spires in 1544, 
with the emperor Charles V., which has commonly been re- 
ferred to as the origin,%r at least the first recognition, of the 
Danish claim to the Sound tolls, merely ^pulates, in general 
terms, that the merchants of the Low Countries /requen ting 
the ports of Denmark should pay the same duties as former- 
ly. The rates of the tariff were first definitely VK^ertained 
by the treaty of Christianopel, in 1645, with the Dutch, and 
this has since served as the standard for the duti«By,payable 
by other nations prjaileged by treaty. Those not privileged 
pay according to a noore anciy t tariff on the specified ar- 
ticles, and one and a*4^arter per cent* on unspecified ar- 
ticles." ^ 

11 Schlegel, Staats-Recht des Konigreichs Danemark, 1 Theil, cap. 7, %% 
27—29. 
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a»» Whe- The Baltic Sea is considered by the maritime powers bor- 
Bthic Sea clcrii^ on its coasts as mare clausum against the exercise of 
hostilities upon its waters by other powers whilst the Baltic 
powers are at peace. TMh principle was proclaimed in the 
treaties of armed neutrality in 1780 and 1800, and by the 
treaty of 1794 between Denmark and Sweden, guarantying 
the tranquillity of that sea. In the Russian declaration isS 
war against Great Britain of 1807, the inviolability of that 
sea and the reciprocal guarantees of the powers that border 
upon it (guarantees said to have been contracted with the 
* knowledge of the British government) were stated as aggra- 

vations of the British proceedings in entering the Sound and 
attacking the Danish capital in that year. In the British 
answer to this declaration, it was denied that Great Britain 
had at any time acquiesced in the principles upon which the 
inviolability of the Baltic is maintained ; however she might, 
at particular periods, have forborne, for special reasons in- 
fluencing her coqcHict at the time, to a^ in contradiction to 
them. Such forbearance never could have applied but to a 
state of peace and real neutrality in the north ; and she could 
not be expected to recur to it aAer France had been suffered, 
by the conquest of Prussia, to establish herself in full so- 
/ vereignty along the whole coast, from Dantzic to Luheck.** 

§ 10. The controversy how far the open sea or main ocean, be- 

|^J^^[^[|[ yond the immediate vicinity of the ft)asts, may be appro- 
mf the do- priated by one nation to the exclusion of others, which once 
J^^^Ij^ exercised |]|p pens of the ablest European jurists, can hardly 
be consimred open at this day. Grotius, in his treatise on 
the Law jjt- Peace and War, hardly admits more than the 
. pteibility of appropriating the waters immediately contigu- 
^ ous, though he adduces a number of quotations from ancient 
authors, showing that a broader pretehsjiiin has been some- 
times sanctioned by usage a^i opinion. But he never inti- 
mates that any thinjg more tharf a ffinited portion could be 
thus claimed ; and he uniformly speaks oj^ *\pars,^^ or '* partus 

« Annual Register, vol. xlix. (State Papers,) p. 773. 
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marisi* always confining his view to the efkci of the neigh- 
bouring kind in giving a jurisdiction and property of this 
sort^ He had previously taken the lead in maintaining the 
common right of mankind io the free navigation, commerce, 
and fisheries of the Atlantic and Pacific Oceans, against the 
exclusive claims of Spain and Portugal, founded on the right 
of previous discovery, confirmed by possession and the papal 
grants. The treatise De Mare Libero was published in 1609. 
The claim of sovereignty asserted by the kings of England 
over the British seas was supported by Albericus GentiliSf in 
his Advocatio Hispanicay inJ613. In 1635, Selden published 
his Mare Clausum, in which the general principles maintained 
hy Grotius are called in question, and the claim of England 
more fully vindicated than by Gentilis. The first book of 
Selden's celebrated treatise is devoted to the proposition that 
the sea may be made property, which he attempts to show, 
not by reasoning, but by collecting a multitude of quotations 
from ancient authors, in the style of Grotius, but with much 
less selection. He no where grapples with the arguments by 
which such a vague and extensive dominion is shown to be 
repugnant to the law of nations. And in the second part, 
which indeed is the main object of his work, he has recourse 
only to proofs of usage and of positive compact, in order to 
show that Great Britain is entitled to the sovereignty of 
what are called the JVarrow Seas.^^ Father Paul Sarpi, the 
celebrated historian of the council of Trent, also wrote a 
vindication of the claim of the republic of Venice to the 
sovereignty of the Adriatic." Bynkershoek e^^ainined the 
general question, in the earliest of his published W^rks, with 
the vigour and acumen which distinguish all tt writings. 
He admits that certain portions of the sea ftiay l)|p suscep- 
tible of exclusive dominion, though he denies the claim of 
the English crown to the British seas on the ground of the 
want of uninterrupted possession. He asserts that there was 

13 De Jur. Bel ac Pac fib. ii. cap. 3, §§ 8^13. 
>4 Edinburgh Review^ vol. jd. art. 1, p. 16. 

^ Paola Sarpi, Del Dominio del Mare Adriatico e sue Reggioi^ per il Jub 
BdH della Serenissima Rep. de Yenezia, Vmet, 1676^ 12^. 
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no instance, at the time when he wrote, in which the sea 
was subject to any particular sovereign, where the surround- 
ing territory did not belong to him.^^ Puffendorf lays it down, 
that in a narrow sea the dominftn belongs to the sovereigns , 
of the surrounding land, ^nd is distributed, where there are 
several such sovereigns, according to the rules applicable to 
neighbouring proprietors on a lake or river, supposing no 
compact has been made, '' as is pretended," he says, *' by 
Great Britain ;" but he expresses himself with a sort of in- 
dignation at the idea that the main ocean can ever be appro- 
priated/' The authority of Vaiiek would be full and explicit 
to the same purpose, were it not weaicened by the con- 
cession, that though the exclusive right of navigation or fisb« 
ery in the sea canuot be claimed by one nation on the ground 
of immemorial use, nor lost to others by non-user, on the 
principle of prescription, yet it may be thus established where 
the non-user assumes the nature of a consent or tacit agree- 
^ment, and thus becomes a title in favour of one nation against 
another." 

§ 11. The territory of the state includes the lakes, seas, and 

Biven rivers entirely enclosed within its limits. The rivers which 
partorthe flow through the territory also form a part of the domain, 
^"^^ from their sources to their mouths, or as far as they flow 
within the territory, including the bays or estuaries formed 
by their junction with the sea. Where a navigable river 
fovms the boundary of conterminous states, the middle of the 
channel, or Thalzoeg, is generally taken as the line of sepa- 
tion between the two states, the presumption of law being 
« that the ri§|pt of navigation is common to both ; but this pre- 
sumption paay be destroyed by actual proof of prior occu- 
pancy, and long undisturbed possession giving to one of the 
ripuarian proprietors the exclusive title to the entire river.** 

16 De Dominio Maris, Opera Miners, Dissert V. first published in 1702. 
" De Jure Naturae et Gentium, lib. iv. cap. 5, § 7. 
18 Droit des Gens, liv. i. ch, 23, §§ 279—286. 

10 Vattn^ Droit des Gens, liv. L ch. 22, § 266. Martens, Precis du Droit 
des Gens Modeme de I'Europe, liv. ii. ch. 1, § 39« 
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Things of which the us6 is inexhaustible, such as the sea % 13. 
and running water, cannot be so appropriated as to exclude jj^nt 
others from using these eleiijients in any manner which does paange 
not occasion a loss or inconvenience to the proprietor. This flowing 
is what is called an innocent use. Thus we have neep that through 
the jurisdiction possessed by one nation over s^undtf lltraits, states. 
and other arms of the sea, leading through its own territory 
to that of another, or to bther seas common to all nations, 
does not exclude others from the right of innocent passage 
through these communications. The same prii]ici{di is ap- 
plicable to rivers flowing fh>m one state through the teiritory 
of another into the sea, or into the territory of a third state. 
The right of navigating, for commercial purposes, a river 
which flows through the territories of different states, is com- 
mon to all the nations inhabiting the different parts of its 
banks ; but this right of innocent passage being whSit the 
text writers call an imperfect righty its exercise is necessarily 
modified by the safety and convenience of the state affected 
by it, and can only be effectually secured by mutual con- 
vention regulating the mode of its exercise.^ 

It seems that this right draws after it the incidental ri£:ht § 13. 
of using all the means which are necessary to the secure en- r^f^t to 
joyment of the principal right itself. Thus the Roman law, use the 

V- r 'J J • i_i • -Li* banks oi 

which considered navigable rivers as public or common pro- the rivers, 

perty, declared that the right to the use of the shores was 

incident to that of the water ; and that the right to navigate 

a river involved the right to moor vessels to its banks, to lade 

and unlade cargoes, &c. The publicists apply t^$ principle 

of the Roman civil law to the same case betweih nations, 

and infer the right to use the adjacent land for th^e purposes 

as means necessary to the attainment of the end for which 

the free navigation of the water is permitted.*^ 

^ Grotius, de Jur. Bel. ac Pac lib. ii. cap. 2, §§ 12—14; cap. 3, §§ 7—12. 
Vattel, Droit des Gens, liv. ii. ch. 9, §§ 126—130; ch. 10, §§ 132—134 
FufTendorf, ^e Jur. Naturae et Gentium, lib. iii. cap. 3, §§ 3 — 6. 

SI Grotius, de Jur. Bel. ac Pac. lib. ii. cap. 2, § 15. Puffendc^ de Jur. 
Naturae et Gentium, lib. iii. cap. 3, % 8. Vattel, Droit des Gentinr. ii. ch. 9, 
§ 129. ~ 
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§ 14 The incidenta] right, like the principal right itself, is im- 

rii^tiii- V^^^^^ ^^ *^s nature, and the mutual convenience of both 
jM^ in parties must be consulted in its exercise. 

tllMT Mp 

tore* 
§ 15. Those \vho are interested in the enjoyment of these rights 

^^'^^j?*^ may renounce them entirely, or consent to modify them in 
theaerights such manner as mutual convenience and policy may dictate 
p^^^^ A remarkable instance of such a renunciation is found in the 
treaty of Westphalia, confirmed by subsequent treaties, by 
which the navigation of the river Scheldt was closed to the 
Belgic provinces, in favour of the Dutch. The forcible open- 
ing of this navigation by the French on the occupation of Bel- 
gium by the arms of the French Republic in 179^, in violas 
tion of these treaties, was one of the principal ostensible 
causes of the war between France on one side, and Great 
Britain and Holland on the other. By the treaties of Vienna, 
the Belgic provinces were united to Holland, under the same 
sovereign, and the navigation of the Scheldt was placed on 
the same footing of freedom with that of the Rhine and other 
great European rivers. 

§ 16. By the treaty of Vienna in 1815, the commercial naviga- 

YieniuL i^ ^^^^ ^^ rivers, which separate different states, or flow through 

roecting their respective territories, was declared to be entirely free 

Ei™™i in their whole course, from the point where each river be- 

rivere. comes navigable to its mouth ; provided that the regulations 

relating to the police of the navigation should be observed, 

which regulations were to be uniform, and as favourable as 

possible to the commerce of all nations.** 

By the Annexe xvi. to the final act of the congress of Vi- 
enna, the free navigation of the Rhine is confirmed " in its 
whole course, from the point where it becomes navigable to 
the sea, ascending or descending ;" and detailed regulations 
are provided respecting the navigation of that river, and the 
Neckar, the Mayn, the Moselle, the Meuse, and the Scheldt, 
which are declared in like manner to be free from the point 



#* 



cte Final du Congr^ de Vieiine, art. 14, 96, 109. 



i^GHTS OF PROPERTY. *|6S 

where each of the^ rivers becomes navigable to its mouth. 
Similar regulations respecting the free navigation of. the Elbe 
were established among the powers interested in the com- 
merce of that river, by an act signed at Dresden the 12tb 
December, 1821. ,And the stipulations between the different 
powers interested in the free navigation of the Vistula and 
other rivers of ancient Poland contained in the treaty of the 
3d May, 1815, between Austria and Russia, and of the same 
date between Russia and Prussia, to which last Austria sub- 
sequently acceded, are confirmed by the final act of the con- 
gress of Vienna. The same treaty also extends the genersd 
principle^ adopted by the congress relating to the navigation 
<jf rivepS to that of the Po." 

The interpretation of these stipulations respecting the free § IT-^ 
navigation of the Rhine gave rise to a controversy between of tJS**^ 
the kingdom of the Netherlands and the other states inte- Rhine, 
rioted in the commerce of that river. The Dutch govern- 
ment claimed the exclusive right of regulating and imposing 
duties upon the trade, within its own territory, at the places 
where the different branches into which the Rhine divides 
^elf fall into the sea. The expression in the treaties of 
Paris and Vienna **jti8qu^ ii la mer^ to the sea, was said to 
be different in its import from the term " into the sea :" and 
besides, it was added, if the upper states insist so strictly upon 
the terms of the treaties, they must be contented with the 
course pf the proper Rhine itself. The mass of waters brought 
down by that river, dividing itself a short distance above 
Nimiguen, is carried to the sea through three principal chan- 
nels, the Waal^ the Leck^ and the Yssel: the first -descending 
by Gorcum, where it changes its name for that of the Meme; 
the second approaching the sea at Rotterdam ; and the third, 
taking a northerly course by Zutphen and Deventer, emptiej5» 
itself into Zuyderzee. None of these channels, however, is 
called the Rhine ; that name is preserved to a small stream 
which leaves the Leek at Wyck, takes its course by the 

» Mayer, Corpus Juris Germanici, torn. ii. p. 224—239, 298. Acte FiiilJ» 
art. 14, 118,96. -^ 
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learned retreats of Utrecht and Leyden, gradually dispersing 
and losing its waters among the sandy downs at Kulwyck. 
The proper Rhine being thus useiess for the purposes of 
navigation, the Leek was substituted for it by common con- 
sent of the powers interested in the question ; and the govern- 
ment of the Netherlands afterwards consented that the Waal, 
as being better adapted to the purposes of navigation, should 
be substituted for the Leek. But it was insisted by that 
government that the Waal terminates at Grorcum, to which 
the tide ascends, and where consequently the Rhine termi- 
nates ; all that remains of that branch of the river from Gor- 
cum to Helvoetsluys and the mouth of the Meuse is an arm 
of the sea, enclosed within the territory of the kingdom, and 
consequently subject to any regulations which its government 
may think fit to establish. 

On the other side, it was contended by the powers inte- 
rested in the navigation of the river, that the stipulations in 
the treaty of Paris in 1814, by which the sovereignty of the 
House of Orange over Holland was revived, with an acces- 
sion of territory, and the navigation of the Rhine was, at the 
same time, declared to be free, " from the point where it be- 
comes navigable to the sea," were inseparably connected in 
tbe intentions of the allied powers who were parties to the 
treaty. The intentions thus disclosed were afterwards car- 
ried into effect by the congress of Vienna, which determined 
the union of Belgium to Holland, and confirmed the freedom 
of navigation of the Rhine, as a condition annexed to this 
augmentation of territory which had been accepted by the 
government of the Netherlands. The right to the free navi- 
gation of the river, it was said, draws after it, by necessary 
implication, the innocent use of the different waters which 
unite it with the sea ; and the expression " to the sea" was in 
this respect equivalent to the term " into the sea," since the 
preten^on of the Netherlands to levy unlimited duties upon 
its principal passages into the sea would render wholly useless 
to other states the privilege of navigating the river within 
the Dutch territory.*^ 

.^4N^nniial Register for 1826, vol. Izviii. p. 259—263. 
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After a long and tedious negotiation, this question was 
finally settled by the convention concluded at Mayence the 
31st of March,. 1831, between all the ripuarian states of the 
Rhine, by which the navigation of the river was declared 
free from the point where it becomes navigable into the sea^ 
{bis in die See,) including its two principal outlets or mouths 
in the kingdom of the Netherlands, the Leek and the Waalf 
passing by Rotterdam and Briel through the first-named wa- 
tercourse, and by Dortrecht and Helvoetsluys through the 
latter, with the use of the artificial communication by the 
canal of Voorne with Helvoetsluys. By the terms of this 
treaty, the government of the Netherlands stipulates, in case 
the passages by the main sea by Briel or Helvoetsluys should 
at any time become innavigable, through natural or artificial 
causes, to indicate other watercourses for the navigation and 
commerce of the ripuarian states, equal in convenience to 
those which may be open to the navigation and commerce of 
its own subj.ects. The convention also provides minute regu- 
lations of police and fixed toll-duties on vessels and merchan- 
dise passing through the Netherlands territory to or from the 
«ea, and also by the difierent ports of the upper ripuarian 
states on the Rhine.^' 

By the treaty of peace concluded at Paris in 1763, be- § 18. 
tween France, Spain, and Great Britain, the province of Ca- if^^JlMi* 
nada was ceded to Great Britain by France, and that ofnssippi. 
Florida to the sam^ power by Spain, and the boundary be- 
tween the French and British possessions in North America 
was ascertained by a line drawn through the middle of the 
river Mississippi from its source to the Iberville, and from 
thence through the latter river and the lakes Maurepas and 
Pontchartrain to the sea. The right of navigating the Mis- 
sissippi was at the same time secured to the subjects of Great 
Britain from its source to the sea, and the passages in and 
out of its mouth, without being stopped or visited, or the pay- 
ment of any duty whatsoever. The province of Louisiana 
was soon afterwards ceded by France to Spain ; and by the 

>s Martens, Nouveau Recueil, torn. iz. p. 252. 
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treaty of Paris, 1788, Florida was rctroceded to Spain by 
Great Britain. The independence of the United States was 
acknowledged, and the right of navigating the Mississippi was 
secured to the citizens of the United States and the subjects 
of Great Britain by the separate treaty between these powers. 
But Spain having become thus possessed of both banks of the 
Mississippi at its mouth, and a considerable distance above 
its mouth, claimed its exclusive navigation below the point 
where the southern boundary of the United States struck the 
river. This claim was resisted, and the right to participate 
in the navigation of the river from its source to the sea was 
insisted on by the United States, under the treaties of 1763 
and 1783, as well as the law of nature and nations. The 
dispute was terminated by the treaty of San Lorenzo el Real,' 
in 1795, by the 4th article of which his Catholic Majesty 
agreed that the navigation of the Mississippi, in its whole 
breadth, from its source to the ocean, should be free to the 
citizens of the United States : and by the 22nd article, thiey 
were permitted to deposite their goods at the port of New Or- 
leans, and to export them from thence, without paying aiiy 
other duty than the hire of the warehouses. The subsequent 
acquisition of Louisiana and Florida by the United States 
having included within their territory the whole river from its 
fiource to the Gulf of Mexico, and the stipulation in the treaty 
of 1783, securing to British subjects a right to participate in 
its navigation, not having been renewed by the treaty of 
Ghent in 1814, the right of navigating the Mississippi is now 
vested exclusively in the United States. 

The right of the United States to participate with Spain in 
the navigation of the river Mississippi was rested by the Ame- 
rican government on the sentiment written in deep characters 
on the heart of man, that the ocean is free to all men, and 
its rivers to ail their inhabitants. This natural right was found 
to be universally acknowledged and protected in all tracts of 
'Country, united under the same political society, by laying the 
navigable rivers open to all their inhabitants. When these 
rivers enter the limits of another* society if the right of the 
(Upper inhabitants to descend ibe stream was io any case ob«> 



i^rttctedy it was an act of force by a stronger society against 
a weaker, condemned by the judgment of mankind. The 
ttien recent case of the attemplrof the emperor Joseph II. to 
open the navigation of the Scheldt from Antwerp to the sea 
was considered as a striking proof of the general union of 
sentiment on this point, as it was believed that Amsterdam 
had scarcely an advocate out of Holland, and even there her 
pretensions were advocated on the ground of treaties, and not 
of natural right This sentiment of right in favour of the up- 
per inhabitants must become stronger in the proportion which 
their extent of country bears to the lower. The United States 
held 600,000 square miles of inhabitiable territory on the 
Mississippi and its branches, and this river with its branches 
aflE>rded many thousands of miles of navigable waters pe- 
netrating this territory in all its parts. The inhabitable ter- 
Htory of Spain below their boundary and bordering on the 
river, which alone could pretend any fear of being incom- 
moded by their use of the river, were not the thousandth part 
of that extent. This vast portion of the territoty of the 
United States had no other outlet for its productions, and 
these productions were of the bulkiest kind. And, in truth, 
their pasisage down the river might not only be innocent, as 
to the Spanish subjects on the river, but would not fail to en- 
rich them far beyond their actual condition. The real inte- 
rests, then, of all the inhabitants, upper and lower, concurred 
in fact with their respective rights. 

If the appeal was to the law of nature and nations, as ex- 
pressed by writers on the subject, it was agreed by them, that 
<5ven if the river, where it passes between Florida and Lou- 
Uaana, were the exclusive right of Spain, still an- innocent 
passage along it was a natural right in those inhabiting its 
borders above. It would ^indeed be what those writers call 
an imperfect right, because the modi6cation of its exercise 
depends, in a considerable degree, on the conveniency of the 
nation through which they were to pass. But it was still a 
right as real as any other right however well defined; and 
were it to be refused, or so shackled by regulations not ne- 
cessary for the peace or safety of the inhabitants, as to ren- 
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der its use impracticable to us, it would then be an injuryyof 
which wc should be entitled to demand redress. The right 
of the upper inhabitants to use this navigation was the coun- 
terpart to that of those possessing the shores below, and 
founded in the same natural relations with the soil and water* 
And the line at which their respective rights met was to be 
advanced or withdrawn, so as to equalise the inconveniences 
resulting to each party from the exercise of the right by the 
otiier. This estimate was to be fairly made with a mutual 
disposition to make equal sacrifices, and the numbers on each 
side ought to have their due weight in the estimate. Spain 
held so very small a tract of habitable land on either side 
below our boundary, that it might in fact be considered as a 
. strait in the sea ; for though it was eighty leagues from our 
southern boundary to the mouth of the river, yet it was only 
here and there in spots and slips that the land rises above the 
level of the water in times of inundation. There were then, 
and ever must be, so few inhabitants on her part of the river, 
that the freest use of its navigation might be admitted to v» 
without their annoyance.** 

It was essential to the interests of both parties that the na^ 
vigation of the river should be free to both, on the footing on 
which it was defined by the treaty of Paris, viz. through its 
whole breadth. The channel of the Mississippi was remarkfli* 
bly winding, crossing and recrossing perpetually from one 
side to the other of the general bed of the river. Within the 
«lbows thus made by the channel there was generally an eddy 
setting upwards, and it was by taking advantage of these 
eddies, and constantly crossing from one to another of them^ 
that boats were enabled to ascend the river. Without this 
right the navigation of the whole river would be impractica- 
ble both to the Americans and Spaniards. 

It was a principle that the right to a thing gives a right to 
(the means without which it could not be used, that is tojsay, 

^ The authorities referred to on this head were the following: GrotiuB, 
de Jut. Bel. ac Pac. Kb. li. cap. 2. §§ 11—13; c. 3, §§ 7—12. Puffendorf, 
lib. iii. cap. 3, §§ 3—6. Wolff's Inst §S 310—312. Vattel, Uv. i. § 293; 
liy. u. §§ 123—139. 
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that the means follow the end. Thus a right to navigate a 
river draws to it a right to moor vessels to its shores, to tand 
on them in cases of distress, or for other necessary purposes, 
&XL, This principle was founded in natural reason, was 
evidenced by the common sense of mankind, and declared by 
the writers before quoted. 

The Roman law, which, like other municipal laws, placed 
ftpe nav^ation of their rivers on the footing of nature, as to 
their own citizens, by declaring them public, declared also 
that the right to the use of the shores was incident to that of 
the water.*^ The laws of every country probably did the 
same. This must have been so understood between France 
and Great Britain at the treaty of Paris, where a right was 
ceded to British subjects to navigate the whole river, and ex- 
pressly that part between the island of New Orleans and the 
"western bank, without stipulating a word about , the use of 
the shores, though both of them belonged then to France, 
and were to belong immediately to Spain. Had not the use 
of the shores been considered as incident to that of the water, 
it would have been expressly stipulated, since its necessity 
was too obvious to have escaped either party. Accordingly 
all British subjects used the shores habitually for the nir- 
poses necessary to the navigation of the river ; and when a 
Spanish governor undertook at one time to forbid this, and 
even cut loose the vessels fastened to thp shores, a British 
vessel went immediately, moored itself opposite] the town of 
New Orleans, and set out guards with orders to fire on such 
as^might attempt to disturb her moorings. The governor v 

acquiesced, the right was constantly exercised afterwards, 
and no interruption ever offered. * 

This incidental right extends even beyond the shores, when " 
circumstahces render it necessary to the exercise of the prin- 
cipal right ; as in the case of a vessel damaged, where the 
mere shore could not be a safe deposite for her cargo till 
she could be repaired, she may remove into safe ground off 
the river. The Roman law, was here quoted too, because it 

27 Inst liv. ii. t. 1. §§ 1 5. 
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gave a good idea both of the extent and the limitations of tbii 
right" 

^ 19. The relative position of the United States and Great Bri- 

S^iSi^St" ***"' ^^ respect to the navigation of the great northern lakcf 
Lawrence, and the river St. Lawrence, appears to be similar to that 
of the United States and Spain, previously to the cession of 
Louisiana and Florida, in respect to the Missisuppi; the 
United States being in possession of the southern shores of 
the lakes and the river St Lawrence to the point where their 
northern boundary line strikes the river, and Great Britam 
of the northern shores of the lakes and the river in its whole 
extent to the sea, as well as of the southern banks of the 
river, from the latitude 45^ north to its mouth. 

The claim of the people of the United States, of a right to 
navigate the St. Lawrence to and from the sea, has recently 
become the subject of discussion between the American apd 
British governments. 

On the part of the United States government, this right is 
rested on the same grounds of natural right and obviouv ne- 
cessity which had formerly been urged in respect to the riy^ 
JVJjfsissippi. The dispute between different European ^ynsff^ 
respecting the navigation of the Scheldt in 1784, was also 
referred to in the correspondence on this subject, and the casp 
of that river was distinguished from that of the St. Lawrence 
by its peculiar circumstances. Among others, it is kapy^n tp 
have been alleged by the Dutch, that the whole course of 
the two branches of this river which passed within the do- 
minions of Holland was entirely artificial; that it ow^ itpi 
existence to the skill and labour of Dutchmen ; that itsbankji 
* had been erected and maintained by them at a great ex- 
pense. Hence, probably, the motive for that stipulfi,tion in 
the treaty of Westphalia, that the lower Scheldt, with &fi 
:t ' canals of Sas and Swin, and other mouths of the sea adjoin- 

ing them, should be kept closed on the side belonging to H<d- 

M Mr. Jefferson's Instructions to tJ. S. ministeps in Spain, Match 18^ 1792. 
Waite's State Papers, voL x. pp. 135—140. 
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land. But the case of the St. Lawrence was totally different, 
and the principles on which its free navigation was main- 
tained by the United States had recently received an une- 
quivocal confirmation in the solemn acts of the principal 
states of Europe. In the treaties concluded at the congress 
of Vienna, it had been stipulated that the navigation of the 
Rhine, the Neckar, the Meyn, the Moselle, the Maese, and 
the Scheldt, should be free to all nations. These stipulations, 
to which Great Britain was a party, might be considered as 
an indication of the present judgment of Europe upon the 
general question. The importance of the present claim 
might be estimated by the fact, that the inhabitants of at 
least eight states of the American union, besides the territory 
of Michigan, had an immediate interest in it, besides the 
prospective interests of other parts connected with this river 
and the inland seas through whi(!h it communicates with the 
ocean. The right of this great and growing population to the 
use of this, its only natural outlet to the ocean, was supported 
by the same principles and authorities which had been ui^ed 
by Mr. Jefferson in the negotiation with Spain respecting the 
navigation of the river Mississippi. The present claim was 
also fortified by the consideration that this navigation V^s, 
before the war of the American revolution, the common pro- 
perty of all the British subjects inhabiting this continent, 
having been acquired from France by the united exertions of 
the mother country and the colonies in the war of 1756. The 
claim of the United States to the free navigation of the St 
Lawrence was of the same nature with that of Great Britain 
to the navigation of the Mississippi, as recognised by the 
seventh article of the treaty of Paris, 1763, when the moiith ^ 
and lower shores of that river were held by another power. 
The claim, whilst necessary to the United States, was not in- 
jurious to Great Britain, nor could it violate any of her just 
rights.^ 

On the part of the British -government, the claim was con- 
sidered as involving the question whether a perfect right to 

^ American Paper on the Navigation of the St LAwrence. Congr 
Documents, Sessions 1827, 1828 $ No. 43, p. 34. 
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the free navigation of the river St Lawrence could be main* 
tained according to the pruiciples and practice of the law of 
nations. 

The liberty of passage to be enjoyed by one nation through 
the dominions of another was treated by the most eminent 
writers on public law as a qualified, occasional exception to 
the paramount rights of property. They made no distinction 
between the right of passage by a river, flowing from the 
possessions of one nation through those of another, to the 
ocean, and the same right to be enjoyed by means of any 
highway, whether of land or water, generally accessible to 
the inhabitants of the earth. The right of passage, then, 
must hold good for other purposes, besides those of trade, — 
for objects of war, as well as for objects of peace, — for all 
nations, no less than for any nation in particular, and be at- 
tached to artificial as well as to natural highways. The prin- 
ciple could not therefore be insisted on by the American 
government, unless it was prepared to apply the same prin- 
ciple by reciprocity, in favour of British subjects, to the navi- 
gation of the Mississippi and the Hudson, access to which 
from Canada might be obtained by a few miles of land-car- 
riage, or by the artificial communications created by the 
canals of New York and Ohio. Hence 4he necessity which 
has been felt by the writers on public law, of controlling the 
operation of a principle so extensive and dangerous, by re- 
stricting the right of transit to purposes of innocent utility, to 
be exclusively determined by the local sovereign. Hence 
the right in question is termed by them an imperfect right 
But there was nothing in these writers, or in the stipulations 
pf the treaties of Vienna, respecting the navigation of the 
great rivers of Germany, to countenance the American doc- 
trine of an absolute, natural right These stipulations were 
the result of mutual consent, founded on considerations of 
mutual interest growing out of the relative situation of the 
different states concerned in this navigation. The same ob- 
jservation would apply to the various conventional regulations, 
which had been at different periods applied to the navigation 
of the river Mississippi As to any supposed right derived 
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ftom the simultaneous acquisition of the St. Lawrence by the 
British and American people, it could not be allowed to have 
survived the treaty of 1783, by which the independence of 
the United States was acknowledged, and a partition of the 
British dominions in North America was made between the 
new government and that of the mother country.** 

To this ai^ument it has been replied, on the part of the 
United States, that if the St. Lawrence were regarded as a 
strait connecting navigable seas, as it ought properly to }ff 
there would be less controversy. The principle on which the 
right to navigate straits depends, is, that they are accessorial 
to those seas which they unite, and the right of navigating 
which is not exclusive, but common to all nations ; the right 
to navigate the seas drawing after it that of passing the straits. 
The United States and Great Britain have between them the 
exclusive right of navigating the lakes. The St. Lawrence 
connects thenTwith the ocean. The right to navigate both 
(the lakes and the ocean) includes that of passing from one 
to the other through the natural link. Was it then reasona- 
ble or just that one of the two co-proprietors of the lakes 
should altogether exclude his associate from the use of a 
common bounty of nature, necessary to the full enjoyment 
of them ? The distinction between the right of passage, 
claimed by one nation through the territories of another, on 
land, and that on navigable water, though not always clearly 
marked by the writers on public law, has a manifest exist- 
ence in the nature of things. In the former case, the passage 
can hardly eyer take place, especially if it be of numerousr 
bodies, without some deti-iment or inconvenience to the state 
whose territory is traversed. But in the case of a passage 
on water no such injury is sustained. The American govern- 
ment did not mean to contend for any principle, the benefit 
of which, in analogous circumstances, it would deny to Great 
Britain. If, therefore, in the further progress of discovery, a 
connexion should be developed between the river Mississippi 
and Upper Canada, similar to that which exists between the 

30 British Paper on the Navigation of the St. Lawrence, Sessions 1827, 
1828 ; No. 43, p. 41. 
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United States and the St Lawrence, the American goveriK 
ment would be always ready to apply, in respect to the Mis- 
sissippi, the same principles it contended for in respect to the 
St. Lawrence. But the case of rivers, which rise and de- 
bouche altogether within the limits of the same naticm, ought 
not to be confounded with those which, having their sources 
and navigable portions of their streams in states above, 
finaUy discharge themselves within the limits of other states 
li^^w. In the former case, the question as to opening the 
navigation to other nations^ depended upon the same consi- 
derations which might influence the regulation of other coin- 
mercial intercourse with foreign states, and was to be exclu- 
sively determined by the local sovereign. But in respect to 
the latter, the free navigation of the^ river was a natural 
right in the upper inhabitants, of which they could not be 
entirely deprived by the arbitrary caprice of the lower state. 
Nor was the fact of subjecting the use of this right to treaty 
regulations, as was proposed at Vienna to be done in respect 
to the navigation of the European rivers, sufficient to prove 
that the origin of the right was conventional, and not natural 
It often happened to be highly convenient, if not sometimes 
indispensable, to avoid controversies, by prescribing certain 
rules for the enjoyment of a natural right. The law: of nai- 
ture, though sufficiently intelligible in its great^outlines and 
>general purposes, does not always reach every minute detail 
which is called for by the complicated wants and varieties of 
modem navigation and commerce. Hence the right of navi- 
gating the ocean itself,. in many instances, principally incident 
to a state of war, is subjected, by innumerable treaties, to 
various regulations. These regulations — th^ transactions at 
Vienna, and other analogous stipulations — should be r^arded 
only as the spontaneous homage of man to the paramount 
Lawgiver of the universe, by delivering his great works from 
the artificial shackles and selfish contrivances to which they 
have been arbitrarily and unjustly subjected.^^ 

31 Mr. Secretary Clay's Letter to Mr. Gallatin, June 19, 1826. Sessions 
1837,1828; No. 43, p. 18. 
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RIGHTS OF LEGATION. 



There is no circumstance which marks more distinctly the § l. 
progress of modem civilization than the institution of perma- ™*^nt 
nent diplomatic missions between diflferent states. The rights diplomatic 
of ambassadors were known and in some degree respected °""*°"*" 
by the classic nations of antiquity. During the middle ages 
they were less distinctly recognised, and it was not until the 
seventeenth century that they were firmly established. The 
institution of resident permanent legations at all the Euro- 
pean courts took place subsequently to the peace of West- 
phalia, and was rendered expedient by the increasing inte- 
rest of the different states in each other's affiiirs growing out 
of more extensive commercial and political relations, and 
more refined speculations respecting the balance of power. 
Jlence the rights of legation have become definitely ascer- ^ 
tained, and incorporated into the international code. 

Every independent state has a right to send public minis- § i • 
ters to, and receive ministers from, any other sovereign J^^^^ 
state with which it desires to maintain the relations X peace oWigation 
and amity. No state, strictly speaking, is obliged, by the j^t^^^* 
positive law of nations, to send or receive public ftiinisters, nistera. 
although the usage and comity of nations seem to have esta- 
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blishcd a sort of ieciprocal duty in this respect It is evident, 
however, that thb cannot be more than an imperfect obli- 
gation, and must be modified by the nature and importance 
of the relations to be maintained between difierent states by 
means of diplomatic intercourse.^ 

S 3. How far the rights of legation belong to dependent c»r 

kn^a^ semi-sovereign states, must depend upon the nature of their 

to what peculiar ^elation to the superior state under whose protection 

[Jjj^j^ they are placed. Thus, by the treaty concluded at Kain- 

ardgi, in 1774, between Russia and the Porte, the provinces 

of Moldavia and Wallachia, placed under the protection of 

the former power, have the right of sending chai^6s d'affaires 

of the Greek communion to represent them at the court of 

G>nstantinople.' 

So also of confederated states ; their right of sending pub- 
lic ministers to each other, or to foreign states, depends upon 
the peculiar nature and constitution of the union by which 
they are bound together. Under the constitution of the for- 
mer German empire, and that of the present Germanic con^ 
federation, this right is preserved to all the princes and states 
composing the federal union. Such was also the former con- 
stitution of the United Provinces of the Low Countri^ and 
such is now that of the Swiss confederation. By the con- 
stitution of the United States of America every state is ex- 
pressly forbidden from entering, without the consent of con- 
gress, into any treaty, alliance, or confederation, with any 
other state of the union, or with a foreign state, or from en- 
tering, without the same consent, into any agreement or 
compact with another state, or with a foreign power. Thie 
original jx>wer of sending and receiving public ministers is 
essentially nfodified, if it be not entirely taken away, by this 
■ r ' prohibition. 

' m- > Vatttflk Droit des Gens, liv. iv. ch. 5, §S SS-SS. Rutheribrth's Imti- 
tutes, vol. ii. b. ii. ch. 9, § 20. Martens, Precis dji Droit des Gens Modeme 
de PEurop*, liv. vii. ch. 1, §§ 187—190. 

2 Vattel, Ihr. iv. ch. 5, § 60. Kluber, Droit des Gens Ifodeme de PEu- 
rope, St 3. tit 2, ch. 3, § 175. 
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The question, to what department of the government be- ^i. . 
longs the right of sending and receiving pnolic ministers, also fec^d by 
depends upon the municipal constitution of the state. In civil war or 
monarchies, whether absolute or constitutional, this prerog- ^^ye- 
ative usually resides in the sovereign. In republics, it is retgntj. 
vested either, in the chief magistrate, or in a senate or coun- 
cil, conjointly with, or exclusive of such magistrate. In 
the case of a revolution, civil war, or other contest for the 
sovereignty, although, strictly speaking, the nation has the 
exclusive right of determining in whom the legitimate autho- 
rity of the country resides, yet foreign states must of neces- 
sity judge for themselves whether they will recognise the 
government de facto^ by sending to, and receiving ambassa- 
dors from it, or whether they will continue their accustomed 
diplomatic relations with the prince whom they choose to re- 
gard as the legitimate sovereign, or suspend altogether these 
relations with the nation in question. So also where an em- 
pire is severed by the revolt of a province or colony de-. 
daring and maintaining its independence, foreign states are 
governed by expediency in determining whether they will 
commence diplomatic intercourse with the new state, or wait 
for its recognition by the metropolitan country.* 

For the purpose of avoiding the difficulties which might 
arise from a formal and positive decision of these questions, 
diplomatic agents are frequently substituted, who are clothed 
with the powers, and enjoy the immunities of ministers, though* 
they are not invested with the representative character, nor 
entitled to diplomatic honours. 

As no state is under a perfect obligation to receive minis- § 5. 
ters from another, it may annex such conditions to th^ re- S^^^cw"" 
ception as it thinks fit j but when once receivedf th^ are in tion of fi|- 
all other respects entitled to the privileges annexed by the JJ^J^J^*' 
law of nations to their public character. Thus some govern* 
ments have established it as a rule not to receive one^f their ^ ^ 
own native subjects as a minister from a foreign power ; and 

• 

» Vide ante, pt. i. ch. 2, §| fr, 18, 
22 
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a governmeDt ma j receive one of its own subjects under the 
expressed conditton that he shall continue amenable to the 
local laws and jurisdiction. So abo one court maj refuse to 
receive a particular individual as minister from another court, 
alleging the motives on which such refusal is grouaied/ 

4 6. The primitive law of nations makes no distinction between 

Sonof^b- ^^ different classes of public ministers : but the modem 
fie minit- usage of Europe having introduced into the voluntary law of 
nations certain distinctions in this respect, which, for want 
of exact definition, became the perpetual source of contro- 
versies, a uniform rule was at last adopted by the congress 
of Vienna, and that of Aix la Chapellc, which put an end to 
those disputes. By the rule thus established, public ministers 
are divided into the four following classes : — 

1. Ambassadors, and papal legates or nuncios. 

2. Envoys, ministers, or others accredited to sovereigns^ 
(aupres des souverains.) 

8. Ministers resident accredited to sovereigns. 

4. Charges d'Affiiires accredited to the minister of foreign 
afiairs.' 

Ambassadors and other public ministers of the first class 
are exclusively entitled to what is called the representaiive 
character, being considered as peculiarly representing the 
sovereign or state by whom they are delegated, and entitled 
to- the same honours to which their constituent would be en- 
titled were he personally present This must^ however, be 
|. taken in a general sense, as indicating the sort of honours to 

which they are entitled ; and the exact ceremonial to be ob- 
served towards this class of ministers depends upon usage, 
whiph |iai^ fluctuated at different periods of European history. 
^^ There is a slight shade of difference between ambassadors 

% ordinary and extraordinary; the former designation being 

f^ ^|fckef8hoek,de Foro Competent. Legatoruin, cap. 11, §10. Martens,. 
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d D^tlomatique, ch. 1, § 6. 
^ ^ Ytkcez du Congr^s de Vienne du 19 Mara, 1815. Protocol du Congrds 

d*Aix la ClNtpelle du 21 Nownbre, 1818. Martens, Manuel Diplomatique^ 
,.. ch.4,S38. . • 
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^zclosively applied to those sent on permanent miinions, the 
latter to those employed on a particular or extraordinary 
occasion, or residing at a foreign court for an indeterminate 
period.® 

The light of sending ambassadors is exclusively confined 
to crowned heads, the great republics, and other states enti- 
tled to royal honours.^ 

All other public ministers are destitute of that peculiar 
character which is supposed to foe derived from representing 
generally the person and dignity of the sovereign. They re- 
present him only in respect to the particular business com- 
mitted to their charge at the court to which they are accre- 
dited.' 

Ministers of the second class are envoys, envoys extra- 
ordinary, ministers plenipotentiary, envoys extraordinary and 
ministers plenipotentiary, and internuncios of the pope."* 

In the third class are included ministers, ministers resident, 
residents, and ministers ^charges d'affaires accredited to sove- 
reigns.** 

Charg6s d'affaires, accredited to the minister of foreign 
affairs of the court at which they reside, are either charges 
d'afiaires ad hoc, who are originally sent and accredited by 
their governments, or charges d'affaires par interim, sub- 
stituted in the place of the minister of their respective na- 
tions during his absence.^^ 

According to the rule prescribed by the congress of Vienna^ 
and which has since been generally adopted, public ministers 
take rank between themselves in each class according to the t 

date of the official notification of their arrival at the court 
to which they are accredited.^* 

« Vattel, Droit des Gens, liv. iv. ch. 6, §§ 70—79. Martens, Precis da 
Droit des Gens Modeme de TEurope, liv. vii. ch. 2, § 192. Hartens^ Mk- 
ouel Diplomatique, ch. 1, § 9. ' 

7 Martens, Pr^is, &c. liv. vii. ch. 2, § 198. Vide ante, pt ii. ch, 3, | JL 

* Martens, Manuel Diplomatique, ch. 1, § lOw * -^^i 

» Ibid. '* 

*o Martens, Precis, &c. liv. vii. ch. 2, § 194. 

" Martens, Mmuel Diplomatique, ch. 1, § IL 

** Recez du Congr^s de Vienne du 19 Man,4%15, art 4. 
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The tame decirioD of the congress of Vienna has also 
abolished all dbtinctions of rank between public ministeffs 
arising from consanguinity, and family or political relations 
between their different courts." 

A state which has a right to send public ministers of dif- 
ferent classes may determine for itself what rank it chooses 
to confer upon its diplomatic agents ; but usage generally 
requires that thos» who maintain permanent misaons near 
the government of each other should send and receive minis- 
ters of equal rank. One minister may represent his sove- 
reign at difierent courts, and a state may send several minis* 
ters to the same court A minister or ministers may also 
have full powers to treat with foreign states, as at a congress 
of different nations, without being accredited to any particular 
court" 

Consuls and other commercial agents, not being accredited 
to the sovereign or minister of foreign affairs, are not, in 
general, considered as public ministers ; but the consuls main- 
tained by the Christian powers of Europe and America near 
the Barbary States are accredited and treated as public 
ministers.^^ 

4 7. Every diplomatic agent, in order to be received in that 

credence, character, and to enjoy the privileges and honours attached 
to his rank, must be furnished with a letter of credence. In 
Ihe case of an ambassador, envoy, or minister of either of 
the three first classes, this letter of credence is addressed by 
the sovereign or other chief magistrate of his own state to 
the sovereign or state to whom the minister is delegated. In 
the case of a charges d'affairesj it is addressed by the secre- 
tary, or minister of state charged with the department of 
foreign affairs, to the minister of foreign affairs of the other 
government It may be in the form of a cabinet letter^ but is 

»H>.art. 6. 

"♦"Martens, Precis, &p. Viv. vii. ch. 2, §§ 199—204. 

>s Bynkershoek, de Foro Competent Legat cap. 10, §§ 4 — (5. Martens, 
Manuel Diplomatique, ch. 1, § 13. Vattel, liv. ii. ch. 2, § 34. Wicquefort, 
de I'Amhassadeur, liv. i. { 1| p. 63. 
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more generally in that of a letter of coundL If the latter, it 
is signed by the sovereign, and sealed with the great seal of 
state. The minister is furnished with an authenticated copy, 
to bedelivered to the minister of foreign affairs on asking an 
audieno6ifer the purpose of delivering the original to the 
severe^ or other chief magistrate of the state to whom be 
is sent The letter of credence states the general object of 
his mission, and requests that full faith and credit may be 
given to what he shall say on the part of h» court ^^ 



The Aill power authorizing the minister to negotiate may 4 8. 

Full 
power. 



Villi 

be inserted in the letter of credence, but it is more usually 



drawn up in the form of letters patent In general, mink- 
tcrs sent to a congress are not provided with a letter of cre- 
dence, but only with a full power, of which they reciprocally 
exchange copies with each other, or deposite them in the 
hands of the mediating power or presiding minister.^^ 

The instructions of the minister are for his own direction § 9. 
only, and not to be communicated to the government to which ^^J^*^ 
he is accredited, unless he is ordered by his own government 
to communicate them in extensoy or partially, or in the ex- 
ercise of his discretion, he deems it expedient to make such 
a communication.^^ 

A public minister proceeding t6 his destin^ post, in time § 10. 
of peace, requires no other protection iikvm a pasiport from *"^^ 
his own governm^t. in tiije of war, he" must be provide ^. 

with a safe-conduct, or passport, ftom the government of the* ^ "*' 
state with which his owfi country ^ in hostility, to^enable .-^-^ 

him to travel s^nrelyiithrotgh its territoifes.^® ^ .,..»^ '»^,"r'y 

»« Martens, Precis, &c. liv. vii. ch. 3, § 202. Wicqdlfort, dc 1' iUnba*. 
tRdeur, liv. i. } 15. 

"Wicquefort, liv. i. } 16. Martens, Precis, &c. liv. vii. ch. 3, § 204. 
Manael Diplomatique^ ch. 2, § 17. 

1^ Manuel Diplomatique, ch. 2, } 16. «h 

»» Vattel, liv. iv. ch. 7, § 85. Manuel Diplomatique, ch. 2, J 19. Flaa- 
san, ftistoire de la Diplomatic Fran^aise, tomh ^ p. 246. 
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S 11. A public miDister, in passing through the territory of a 

ndni^ friendly state, other than that of the government to which he 
PMnnr is accredited, is entitled to respect and protection, though not 
the't^ invested with all the privileges and immimities which he en- 
toiy of joys within the dominions of the sovereign to whonube b sent 
•tmte than 1*^^ extent of respect and protection due to a public minis- 
Idh^jfh ^^ within the territory of a foreign state other than that to 
b accre- which he is sent, b carried by Vaitel further than seems to be 
dited. warranted by reason, the usage of nations, or the authority 
of other text writers upon international law. The inviola- 
bility of ambassadors under that law is by Grotius and Byn' 
kershoekf among others, understood as binding on those so- 
vereigns only to whom they are sent; and Wicquefortf in 
, particular, who has been ever considered as the stoutest 
champion of ambassadorial rights, determines that the assas- 
sination of the ministers of Francis I^ referred to by Vattel, 
though an atrocious murder, was no breach of international 
law as to the privileges of ambassadors. It might be a vio- 
lation of the right of innocent pass^e, aggravated by the cir- 
cumstance of the digni6ed character of the persons on whom 
the crime was committed, and even a just cause of war 
against the emperor Charles V., without involving the ques- 
tion of protection as an ambassador, which arises exclusively 
from a legal implication which can only exist between the 
states from and to whooi he is sent^ 

§ 12. It is th%diuy ol^^y^ery public minister, on arriving at his 

^n^c^ 4(ptined posti to notify his arrival to^the minister of foreign 

naiSXiiir<Ni,4ifrairs. If the foreign minister is of the first class, this noti- 

S3S. ficj-tioius usually comnmiicatei by a secretary of embassy 

^Or legpition,jor otbir person attfche^r to«the mission, who 

hands to the minister of foreign affairs a copy of the letter 

of ^r^Kience, 4t the same time requesting an audience of the 

' - .|K)vereign for his principal. Ministers of the second and third 

» Vattel, lir. W. ch. 7, § 84. Wicquefort, Kv. i. § 29, pp. 433—439. 
01 Grotius, de Jur. Bel. ac Pac. lib. ii. cap. 18, § 5. Bynkershoek, de Foro 

Competent Leg^at. cap. 9, § 7. Rutherforth's Instit vol. ii. b. ii. ch. 9, § 
%x. Ward's Hist, of theLAWof Nations, vol. ii. ch. 17, pp. 334-^39. 
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classes generally notify their arrival by letter to the minister 
of foreign affairs, requesting him to take the orders of the 
sovereign as to the delivery of their letters of credence. 
CSiarg^s d'affaires, who are not accredited to the sovereign, 
notify th^r arrival in the same manner, at the same time 
requesting an audience of the minister of foreign affairs for 
the purpose of delivering their letters of credence. 

Ambassadors, and other ministers of the first class, are en- § 13. 
titled to a public audience of the sovereign ; but this ceremony of the »o- 
is not necessary to enable them to enter on their functions, vereign or 
and, together with the ceremony of the solemn enlry^ which gistrate. 
was formerly practised M^tb^spect to this class of ministers, 
is now usually dispensed with, and they are received in a 
private audience in the same manner as other ministers. At 
this audience, the letter of credence is delivered, and the 
nnnister pronounces a complimentary discourse, to which the 
sovereign replies. In republican states, the foreign minister 
is received in a similar manner, by the chief exe^iitive ma- " 
gistrate or council charged with the foreign affairs of the na-« ^ 

tion.*^ ^ * 

# 

The usage of civilized nations has^estalylished a certain § 14. 
etiquette to be observed by the ftembers oj |^e«idiplomatic ^^^^11^ 
coT^ resident i^the same court tdWlbds ^ch other, and to- quette. 
wards the members of the governnfent to wliic% they are ac- 3P 
credited. The duties which comity requi!f%s t^b#bbserved * 

in this respect beloitg nMher 4» the code of^ maimers tMn Ht ■• .y 
laws, and csm hardly be ma{le the iftbj8ct^f positive sanction :^ "^-^ • ^fc"* 
but there are certain estat)li4lied rul|p in respect to thfib, tl^er^' ^ f J* 
non-observance gf %hi A m^ be attended %ith in^on veAence' '*^'^ * r 
in the performance of more serious and important duties. » *^* 
Such are the visits of etiquette which the dipromatic Cteoh ^ ^g^ T* ^' 
monial of Europe requires to be rendered and reciproc^e'd i ^ • p^ 
between public ministers resident at the same court.^ 



SI Martens, Manuel Diplomatique, ch. 4^ §§ 33—36. 
^ Manuel Diplomatique, ch. 4, % 37. 
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%\5. From the moment a public minister enters the territory of 

^J^'J^p^^ the state to which he is sent, during the time of hb reridencOi 
miniftef. and until he leaves the country, he is eotitled to an entire ex« 
emption from the local jurisdiction, both civil and criminal. 
Representing the rights, interests, and dignity of the sovereign 
or state by whom he is delegated, his person is sacred and 
inviolable. To give a more'lively idea of this complete ex- 
emption from the local jurisdiction, the fiction of extra-terri- 
toriality has been invented, by which the minister, though 
actually in a foreign country, is supposed still to remain within 
the territory of hb own sovereign. He continues still sub- 
ject to the laws of his own country, which govern his personal 
status and rights of property, wbM^^derived from contract, 
inheritance, or testament. His children bom abroad are 
considered as natives. This exemption from the local laws 
and jurisdiction is founded upon mutual utili^ growing out 
' '%( the necessity that public ministers should be entirely indiR 
pAident of the local authority, in order to fulfil the duties of 
' their mis^pn. The act of sending the minister on the one 
^ Imnd, and of receiving him on the other, amounts to a tacit 
Compact betwesli the two states that he shall be subject only 
to the authority of his own nation.^ ♦ 

The passporUr^r s^ conduct, granted by his own govern- 
ment in tii%B*of jpeace, or ly the government to which he is 
sent in time orwa#, are* siffficient evidence of his public cha- 

^ racter for thi^purpose.^ * 

• * 

i*ld^ TUB immunity extends, not pnly k> thfe person of the mi- 

^^^^g nister, but to his family ailH suitef secretaries of Ibgation and 

general other secretaries, his ser]j^nts, nif^veable effects, and the house 

- in which he residet.*^ # * "* 

• 

^ Crotius, de Jur. Bel. ac Pac. lib. il cap. 18, § 1 — 6. Ratherforth*8 Inst 
voL i); b. ii. ch. 9, § 20. Wicquefort, de PAmbassadeur, liv. i. § 27. Byn- 
kershoek, de Jure Competent. Legat cap. 5, 8. Yattel, Droit des Gen% 
liv. iV. ch. r, §§ 81—125. Martens, Precis, &c. liv. vii. ch. 5, §§ 214—218. 
Kluber, Droit des Gens Modeme de I'Europe, pt. ii. tit 2, § 203. 

w Vattel, liv. iv. ch. 7, § 83. 

«6 Grotius, de Jur. Bel ac Pac. lib. xviii. §§ 8, 9. Bynkershoek, de Foro 
Competent Legat cap. 13, } 5, cap. 15, 20. Vattel, liv. iv. ch. 8, § 113» 
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The minbter's person is in general entirely exempt both ezemptioa 
from the civil and criminal jurisdiction of the country where loddjurit- 
he resides. To this general exemption, there may be the fol- diction, 
lowing exceptions ; 

1. This exemption from the jurisdiction of the local tribu- 
nals and authorities does not apply to the contentious jurisdic* 
tion which may be conferred on those tribunals by the minis- 
ter voluntarily making himself a party to a suit at law.^ 

2. If he is a citizen or subject of the country to which he 
is sent, and that country has not renounced its authority over 
him, he remains still subject to its jurisdiction. But it may 
be questionable whether his reception as a minister from 
another power, without anjiexpress reservation as to his pre- 
vious allegiance, ouglit not to be considered as a renuncia- 
tion of this claim, since such reception implies a tacit conven- 
tion between the two. stales that he shall be entirely exempt 
JG[X>m the local jurisdiction.^^ r 
. & If he is at the same time in the service of the fovmr 

who receives him as a minister, as sometimes happens among «t 
tibie German courts, he continues still subject to the local ju% ^ 
lisdiction.^ ^ ^ 

4. In cme of offences committed by public ministers affect- 
ing the existence and safety of the state wht|% they reside, if 
the danger is urgent, their person^anapape^s o^ be seized, 
and they may be sent out of the country. %In SM oKber cases, 
it appears to be the established usage of nations to request ^ 
their recall by their own sovereign, which, if imieasonaibly 
refused by him, would unquestionably authorize the oftnded ^ * 
state to senA away the offender. Tbire may be other cases 
which might, under circumstances of suiEcient aggravation, 
warrant the state thus offended in proceeding against an am- 
bassador as a public enemy, or in inflicting punishment upon 

ch. 9, §§ lir— 123. Martens, Precis, &c. liv. vii. ch. 5, §§ 215—2275 ch. 
9, §§ 234-237. 

» Bynkeishoek, cap. 16, §§ 13^15. Yattel, liv. iv. ch. 8^ § 111. Mmv 
tens. Precis, &c. liv. vii. ch. 5, § 216. 

^ Bynkenhoek,^cap. 11. Vattel, liv. iv. ch. 8, § 112. 

^ Martens, Manuel Diplomatique, ch. 3« § 23. 

23 
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his person if justice should be refused by his own sovereign. 
But the circumstances which would authorize such a pro- 
ceeding are hardly capable of precise definition, nor can any 
general rule be collected from the examples to be found in 
the history of nations where public ministers have thrown off 
their public character and {dotted against the safety of the 
state to which they were accredited These anomalous ex« 
ceptions to the general rule resolve themselves into the para- 
mount right of self-preservation and necessity. Gratius dis- 
tinguishes here between what may be done in the way of 
self-defence, and what may be done in the way of punishment 
Though the law of nations will not allow an ambassador's life 
to be taken away as a punbhm^t for a crime after it has 
been committed, yet this law does not oblige the state to 
suffer him to use violence without endeavouring to resist it^ 

4 

% 17. > The wife and family, servants and suite, of'«ihe minister, 
exemption P^ticipate in the in violabilitjr attached to his public character, 
extendinijp The secretaries of embassy and legation are especially enti- 
ly, ulujBT ^^9 ^ omcial persons, to the privileges of the diplomatic 

nea,8er- qfrfs in respect 4o their exemption from the locsd jurisdic-^ 
wtnta, &C. 

tion.^ m 

The municipAlaws of some, and the usages of most na^ 
tions, requi|je^n.x)fficial lislrof the domestic servants of fo- 
reign minilfteri^to be comvunicated to the secretary or mi- 
Y' mster of foreign affairs, in order to entitle them to the benefit 
of Ibb exemption.^^ 

It follows from the yinciple o$ the extrartenitoriality of 

^ Grotias, de Jur. B^l. ac Pac. lib. ii. cap. 18, § 4. Rutherforth's InsU 
Tol. ii. b. ii. ch. 9^ § 20. Bynkershoek, de Foro Competent. Legat. cap. 
17, 18, 19. Vattel, liv. vr. ch. 7, §§ 94—102. Martens, Precis, &c. lir. Tii. 
ch. 5, § 218. Ward's Hist, of the Law of Nations, voL iu ch. 17, pp. 291 — 
334. 

30 Grotius, lib. ii. cap. 18, § 8. Bynkershoek, cap. 15, 20. Vattel, lir. 
iv. ch. 9, §§ 120—123. Martens, Precis, &c. liv. vii. ch. 5, § 219; ch. 9, §§ 
234—237. 

31 Blackstone's Coomientaries, vol i. cIk 7. LL. of the United States^ voL 
kch.9,§26. 
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the minister, his family, and other persons attached to the le- 
gation or belonging to his suite, and their exemption from the 
local laws and jurisdiction of the country where they reside, 
that the civil and criminal jurisdiction over these persons 
rests with the minister, to be exercised according to the 
laws and usages of his own country. In respect to civil 
jurisdiction, both contentious and voluntary, this rule is, with 
some exceptions, followed in the practice of nations. But 
in respect to criminal offences committed by his domestics, 
although in strictness the minister has a right to try and 
punish them, the modern usage merely authorizes him to ar- 
rest and send them for trial to their own country. He may 
also, in the exercise of his discretion, discharge them from his 
service, or deliver them up for trial under the laws of the 
state where he resides, as he may renounce any other privi- 
l^e to which he is entitled by the public law.^ 

The personal effects or moveables belonging to the minister, 4 18. 
within the territory of the state where he resides, are entirely tfba oFtha 
exempt from the local jurisdiction; so also of his dwelling* J**"*^ 
house ; but any other real property, or immoveables, of whicX proper^, 
he may be possessed within the foreign territory, is subject to 
its laws and jurisdiction. Nor is the penonal property of 
which he may be possessed as a merchant carrying on trade, 
or in a fiduciary character as an executor, &c., exempt from 
the operation of the local laws.** 



His person and personal effects are not liable to taxation, f 19.' 

Dutiei 
taxes. 



He is exempt from thepaylnent of duties on the importation ^**^***"* 
of articles for his own personal use and that of his family. Bui; 
this latter exemption is, at present, by the usage of most na^ 
tions, limited to a fixed sum during the continuance of the 
mission. He is liable to the payment of tolls and postages. 
The hotel in which he resides, though exempt from the quar- 
tz Bynkerehoek, cap. 15, 20. Tattel, liv. iv. ch, 9, § 124. Rutherfortk's 
Inst. vol. ii. b. ii. ch. 9, § 20. Kluber, pt. ii. tit. 2, §§ 212r-214; 

^ Yattel, liv. iv. ch. 8, §§ 113—115. Martens, Precis, &c. Uv. viL ch. ^ 
§ 217. Kluber, pt. ii. tit 2, ch. % § 210. 
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tering of troops, is subject to taxation in common with the 
other real property of the country, whether it belongs to him 
or to his government And though, in general, his house is 
inviolable, and cannot be entered without his permission by 
police, custom-house, or excise officers, yet the abuse of this 
privilege, by which it was converted in some countries into 
an asylum for fugitives from justice, has caused it to be very 
much restrained by the recent usage of nations.^ 



$30. 
Mewen- 
gen and 
courien. 



The practice of nations has also extended the inviolability 
of public ministers to the messengers and couriers sent with 
despatches to or from the legations established in different 
countries. They are exempt froin every species of visitation 
and search in passing through the territories of those powers 
with whom their own government is in amity. For the pur- 
pose of giving effect to this exemption, they must be provided 
with passports from their own government, attAting their of- 
ficial character; and in the case of despatches sent by sea, 
the vessel or aviso must also be provided with a commission 
or pass. In time of war, a special arrangement, by means 
dT a cartel or flag of truce, furnished with passports, not only 
from their own government, but from its enemy, iaMaecessary 
for the purpose of securing these despatch vessels from inter- 
ruption, as between the belligerent powers. But an ambas- 
sador or other public minister, resident in a neutral country 
for the purpose of preserving the relations of peace and amity 
between the neutral state and his own government, has a 
right freely to send his despatches in a neutral vessel, which 
cannot lawfully be interrupted by the cruisers of a power at 
war with his own country.^* 



^ 21. A minister resident in a foreign country is entitled to the 

Trtcdcm privilege of religious worship in his own private chapel, ac- 
wonhip. cording to the peculiar forms of his national faith, althoi^h 

»* Vattel, Kv. iv. cb. 9, §4 117, 118. Martens, Precis, &c. liv. vii. ch. 5, 
% 220. Manuel Diplomatique, ch. 3, §§ 30, 31. 

ss Vattel, liv. iv. ch. 9, § 123. Martens, Precis, Sec liv. vii. ch. 13, ^ 250. 
Robinson's Adm. Rep. vol. vi. p. 466. The Caroline. 
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it Ifnay not be generally tolerated by the laws of the state 
where he resides. Ever since the epoch of the Reformation, 
this privilege has been secured by convention or usage be- 
tween the Catholic and Protestant nations of Europe. It is 
also enjoyed by the public ministers and consuls from the 
Christian powers in Turkey and the Barbary States. The 
increasing spirit of religious freedom and Uberality has gra- 
dually extended this privilege to the establishment, in most 
countries^ of public chapels attached to the different foreign 
embassies, in which not only foreigners of the same nation, 
but even natives of the country of the same religion, are al- 
lowed the free exercise of their peculiar worship. This does 
not, in general, extend to public processions, the use of bells, 
or other external rites celebrated beyond the walls of the 
chapel.^ 

Consuls BXt not public ministers. Whatever protection §22. 
they may be entitled to in the discharge of their official du- not"enU- 
ties, and whatever special privileges may be conferred upon tl«d to the 
them by the local laws and usages, or by international com- privileges 
pact, they are not entitled by the general law of nations to of puWic 
the peculknr immunities of ambassadors. No state is bound 
to' permit the residence of foreign copsuls, unless it has stipu« 
lated by convention to receive them. They are to be ap- 
proved and admitted by the local sovereign, and, if guilty of 
ill^al or improper conduct, are liable to have the exequatuvj 
which is granted them, withdrawn, and may be punished by 
the laws of the state where they reside, or sent back to their 
own country, at the discretion of the government which they 
have offended. In civil and criminal cases, they are subject 
to the local law in the same manner with other foreign resi- 
dents owing a temporary allegiance to the state.^^ 

« Vattel, Uv. iv. ch. 7, § 104. Martens, Precis, &c. liv. idi. ch. 6, §§ 222 
—226. Kluber, Droit des Gens Modeme de FEurope, pt ii. tit 2, ch. 3, * 
%% 215—216. 

*7 Wicquefort, de I'Ambassadeur, liv. i. § 5. Bynkershoek, cap. 10. Maiv 
tens, Precis, Sec liv. iv. ch. 3, § 148. Kent's Comment, on American Law, 
▼oL i. pp. 43—45. 2nd E^t 
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% 33. The mission of a foreign minister resident at a foreign 

tion of court, or at a congress of ambassadors, may terminate during 
public mb- his life in one of the seven following manners :— 

1. By the expiration of the period fixed for the duration of 
the mission; or, where the minister is constituted ad interim 
only, by the return of the ordinary minister to his post In 
either of these cases, a formal recall is unnecessary. 

2., When the object of the mission is fulfilled, as in the case 
of embassies of mere ceremony ; or where the mis$ion is spe- 
cial, and the object of the negotiation is attained or has 
failed. 

3. By the recall of the minister. 

4. By the decease or abdication of his own sovereign, or 
the sovereign to whom he is accredited. In either of these 
cases, it is necessary that his letters of credence should be 
renewed ; which, in the former instance, is sometimes done in 
the letter of notification written by the successor of the de- 
ceased sovereign to the prince at whose court the minister 
resides. In the latter case, he is provided with new letters of 
credence; but where there is reason to believe that the-mis- 
sion will be suspended for a short time only, a negotiation al- 
ready commenced may be continued with the same minister 
confidentially ^6 spe rati. 

6. When the minister, on account of .any violation of the 
law of nations, or any important incident in the course of his 
negotiation, assumes himself the responsibility of declaring his 
mission terminated. 

6. When, on account of the minister's misconduct, or the 
measures, of his government, the court at which he resides 
thinks fit to send him away without waiting for his recall. 

7. Bj a change in the diplomatic rank of the minister. 
When, by any of the circumstances above-mentioned, the 

minister is suspended from his functions, and in whatever 
manner his mission is terminated, he still remains entitled to 
all the privileges of his public character until his return to 
his own country.^' 

» Martens, Manuel Biplomatique, ch. 7, § 59) ch. 2, \ 15. Pr^cia^ tee. 
liir. viL ch. 9, § 239. Vattel, liv, iy. ch. 9, § 126, 
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A formal letter of recall must be sent to the minister by ^24. 
his government : 1. Where the object of his mission has been J^^ 
acct)mplished, or has failed. 2. Where he is recalled from 
motives which do not afiect the friendly relations of the two 
governments. 3. On account of a misunderstanding between 
the two governments, or their ministers ; as where the court 
at which the minister resides has demanded his recall, or the 
government from which he is sent considers its rights to have 
been violated, or determines to make use of reprisals. 

In the two first cases, nearly the same formalities are ob- 
served as on the arrival of the minister. He delivers a copy 
of his letter of recall to the minister of foreign afiairs, and 
asks an audience of the sovereign for the purpose of taking 
leave. At this audience the minister delivers the original of 
bis letter of recall to the sovereign, with a complimentary ad- 
dress adapted to the occasion. 

If the minister is recalled \)n account of a misunderstand- 
ing between the two governments, the peculiar circumstances 
of the case must determine whether a formal letter of recall 
is to be sent to him, or whether he may quit the residence 
without waiting for it ; whether the minister is to demand, 
and whether the sovereign is to grant him an audience of 
leave. 

Where the diplomatic rank of the minister is raised or 
lowered, as where an envoy becomes an ambassador, or an 
ambassador has fulfilled |iis functions as such, and is to re- 
main as a minister of the second or third class, he presents 
his letter of recall, and a letter of credence in his new cha- 
racter. 

Where the mission is terminated by the death of the mi- 
nister, his body is to be decently interred, or it may be sent 
home for interment ; but the external religious ceremonies to 
be observed on this occasion depend upon the laws and usages 
of the place. The secretary of legation, or if there be no 
secretary, the minister of some allied power, is to place the 
seals upon his effects, and the local authorities have no right 
to interfere, unless in case of necessity. All questions re- 
specting the succession ab intestcUo to the minister's moveable 
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property, or the validity of his testamenU are to be deter- 
mined by the laws of his own country. His effects may be 
removed from the country where he resided without the pay- 
ment of any droit d^aubaine or detraction* 

Although in strictness the personal privileges of the mi- 
nister expire with the termination of his mission by deatht 
the custom of nations entitles the widow and family of the 
deceased minister, together with their domestics, to a con- 
tinuance for a limited period of the same immunities which 
they enjoyed during his lifetime. 

It is the usage of certain courts to give presents to foreign 
ministers on their recall, and on other special occasions* 
Some governments prohibit their ministers from receivii^ 
such presents. Such was formerly the nUe observed by the 
Venetian republic, and such is now the law of the United 
States of America.^ 

w Martens, Pr^cifl^ &c liv. rii*ch. 10, t§ 340 — 2i5, Matmel Dlptoma^ae, 
ch. 7, $§ 60—65. 
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CHAPTER U. 

BIGHTS or HfiOOTIATIOff A9D TREATIES. 

^ The power of negotiating and contracting public treaties % !• 
between nation and nation exists in full vigour in eveiy so- c^|^^ 
vereign state which has not parted with this portion of its '"••^^yi^ 
sovereignty, or agreed to modify its exercise by compact linuto^ or 
with other states. modiScd. 

Semi^sovereign or dependent states have, in general, only a 
limited faculty of contracting in this manner ; and even sove- 
reign and independent states may restrain or modify this faculty 
by treaties of alliance or confederation with others. Thus the 
several states of the North American Union are expressly 
prohibited from entering into any treaty with foreign powers, 
or with each other, without the consent of the congress; 
whilst the sovereign members of the Germanic Confedera- 
tion retain the power of concluding treaties of alliance and 
commerce not inconsistent with the fundamental laws of the 
confederation.^ 

The constitution or fundamental law of every particular 
state must determine in whom is vested the power of negoti- 
ating and contracting treaties with foreign powers. In abso- 
lute, and even in constitutional monarchies, it is usually vested ' 
in the reigning sovereign. In republics, the chief magistrate, 
senate, or executive council is intrusted with the exercise of 
this sovereign power. 

There are certain compacts between nations which are §2. 
concluded, not in virtue of any special authority^ but in the truce^and 
exercise of a general implied power confided to certain public capitular 
ilgents as incidental to their official stations. Such are the 

1 See pt i; chi 3, §§ 9—14. 
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official acts of generals and admirab, suspending or limiting 
the exercise of hostilities within the sphere of their respective 
military or naval commands, by means of special licenses to 
trade, of cartels for the exchange of prisoners of truces for 
the suspension of arms, or capitulations for the surrender of a 
fortress, city, or province. These ccntentions do not, in ge- 
neral, require the ratification of the supreme power of the 
state, unless such a ratification be exprttsiy reserved in the 
mctitselC* 

t ^ Such acts or engagements, when made without authority, 

iH}itfiimt. ^^ exceeding the limits of the authority under which they 
purport to be made, are called sponsions. These conventions 
must be confirmed by express . or tacit ratification. The 
former is given in positive terms, and with the usual forms; 
the latter is implied from the fact of acting under the agree- 
ment as if bound by its stipulations. Mere silence is not suf- 
ficient to infer a ratification by either party, though good 
iaith requires that the party refusing it should notify its de- 
termination to the other party, in order to prevent the latter 
from carrying its own part of the agreement into efiect If, 
however, it has been totally or partially executed by either 
party, acting in good faith upon the supposition that the agent 
was duly authorized, the party thus acting is entitled to be 
indemnified or replaced in his former situation.^ 

1 4 As to other public treaties : in order to enable a public 

Imd nSfiT niipister or other diplomatic agent to conclude and sign a 
catioii. treaty with the government to which he is accredited, he 
must be furnished with o. full power. Treaties and conven- 
tions thus negotiated and signed are, by the law of nature, 
binding upon the state in whose name they are concluded, 
in the same manner as any other contract made by a duly 

<Grotiii8,deJur.Bel.acPae.lib.iii.cap.22, §§6— 8. Vattel, Droit des 
Gens, Uv. iL ch. H 4 30r. 
* Grotiu% de Jur. Bel. ac Pac. lib. il cap. IS^ § 16; lib. iii. cap. 23, §§ 1 , 
:. Yattel, Droit des GeiUi liv. iL ch. 14^ §§ 209—212. Rutherlbrth's 
h. iL ob. 9« ^ 31« 
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authorized agent binds his principal according to the general 
rales of civil jurisprudence. The question, how far, under the 
positive law of nations, ratification by the state, in whose name 
the treaty is made by its duly authorized plenipotentiaries, is 
essential to its validity, has been the subject of much doubt 
and discussion among institutional writers. It seems, how- 
ever, to be the settled usage of nations to require a previous 
ratification ; and this pre-requisite is usually reserved by the 
express terms of the treaty itself. Some writers hold that 
such ratification is not essential to the validity of the treaty, 
unless it be expressly reserved in the full power or in the 
treaty itself; from which they infer that it may be .arbitrarily 
refused when it is thus reserved. Others maintain that 
it cannot with propriety be withheld, unless for strong and 
substantial reasons ; such, for example, as the minister havii^ 
deviated from his instructions.^ 

The municipal constitution of every particular state deter- ^ 5. 
mines in whom resides the authority to ratify treaties nego- ^Jkinir^ 
tiated and concluded with foreign powers, so as to render power de- 
them obligatory upon the nation. In absolute monarchies, ^nSu^ 
it is the prerogative of the sovereign himself to confirm the cipal con- 
act of his plenipotentiary by his final sanction. In certain 
limited or constitutional monarchies, the consent of the legis- 
lative power of the nation is, in some cases, required for that 
purpose. In some republics, as in that of the United States 
of America, the advice and consent of the senate is essential 
to enable the chief executive magistrate to pledge the na- 
tional faith in this form. In all these cases it is, consequent- 
ly, an implied condition in negotiating with foreign powers 
diat the treaties concluded by the executive government 
shall be subject to ratification in the manner prescribed by 
Hie fundamental laws of the state. 

^ Wicquefort, de I'Ambassadeur, liv. ii. § 15. Vattel, Droit des Getu, liv« 
ii. ch. 12, § 156) Uy, iv. eh. 6, ^ 77. Martens, Pixels du Droit des Oeti8» 
&C. liv, ii. ob. 3, % 49. Kluber, Droit des Gens Blodenie» pU ii. sect. 1, dk 
2, §142. 
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% fSw The treaty, when thus ratified, is obligatory upon the ecMi> 

l0^2b^ tracting states* independently of the auxiliary legislative 
measures which may bo necessary on the part of either, ia 
order to carry it into complete eflfect Where, indeed, such 
^y^T^ auxiliary legislation becomes necessary, in consequence of 
tictt^. some limitation upon the treaty-making power expressed in 
the fundamental laws of the state, or necessarily implied 
from the distribution of its constitutional powers — such, for 
example, as a prohibition of alienating the national domain- 
then the treaty may be considered as imperfect in its obliga- 
tion, antil the national assent has been given in the jGorms 
required by the municipal constitution* A general power 
to make treaties of peace necessarily implies a power to de- 
cide the terms on which they shall be made ; and am<Mig 
these may properly b^jncluded the cession of the public ter- 
ritory and other property, as well as of private property m* 
eluded in the eminent domain annexed to the national sove- 
reignty. If there be no limitation expressed in the funda- 
mental laws of the state, or necessarily implied from the 
distribution of its constitutional authorities, on the treatyr 
making power in this respect, it necessarily extends to the 
alienation of public ^nd private property, when deemed ne- 
cessary or expedient' 

G>mmercial treaties, which have the efiect of altering the 
existing laws of trade and navigation of the contracting pa;!^ 
ties, may require the sanction of the l^islative power in each 
state for their execution. Thus the commercial treaty of 
Utrecht, between France and Great Britain, by which the 
trade between the two countries was to be placed on the foo^ 
ing of reciprocity, was never carried into efiect, the British 
parliament having rejected the bill which was brought in for 
the purpose of modifying the existing laws of trade and navi- 
gation, so as to adapt them to the stipulations of the treaty. 
In treaties requiring the appropriation of moneys for their 

^ •Qradu% de Jur. Bd. ac Pbc. lib. iiLcsp. 20, § 7. Yattel, BrcMt des 

Q«ii«,Jtv.i.oh.90l424i{ch.3,H262-^65. Kenfg Comment on Amer. 
Law, vol. i. p. 165. 2d Ed. 
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execution, it is the usual practice of tbe British goveroment 
to stipvlate that the kiog will reoommeiid to parliament to 
make the grant necessary for that purpose^ Under the con? 
gtitutioo of the United States* by which treaties made and 
ratified by the prendent, with the advice and eonsent of the 
senate, are declared to be ''the supreme law of the land," it 
aee«ns to be understood that the coi^ress is bound to redeem 
Uie national iaith thus pledged, and to pefis Uie laws nece»- 
sarj to carry the treaty into eSect^ 

Gtoaeral compacts between nations may be divide into Sf\ 
what are called tratmlmy c^venUone, and treaiies properly so ccmven^ 
termed. The first ai^ perpetual in their nature, so that be* tionsDcr- 
iog once carried into eSecU they subsist independent of any ufeir n*^ 
change in the sovereignty and form of government of the ^^>'*- 
ecmtracting patlies; and although their operation OMiy, in 
iKHoe cades, be suspended during war, they revive on the 
return of peace without any express stipulatioa Such are 
treaties of cession, boundary, or exchange of territory, or 
those wbich create a permanent servitude in favour of one 
natioit within the territory of another/ 

Thiis the treaty of peace of 1783, between Great Britain 
ead the United States, by which the independence of the lat- 
ler. was acknowledged, prohibited future confiscations^of pro- 
perty ; and the treaty of 1704, between the salne parties, 
confirmed the titles of British subjects holding lands in the 
Ujuted States, and of American citizens holding lands in 
Chreat Britain, which might otherwise be forfeited for aUech 
aga Under these stipulation^ the supreme court of the- 
United States determined that the title both of British sub- 
jects and of oorporationa to lands in America was protected 
by the treaty of peace, and confirmed by the treaty of 1794,. 
so tiiat it could not be forfeited by any intermediate legiala^ 
tive act, or other proceeding, for alienage. Even supposing 

« Kent's Comment, vol. p. 286. 2d EcL 

f Yattel Droit des Gens, liv. ii. ch. 12, § 192. Blartens, Pr^cis,^ &c. livw ^ 
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the treaties were abrogated bj the War which broke out be- 
tween the two countries in I8I29 it would not follow that Ae 
rights of property already vested under those treaties could 
be devested by supervening hostilities. The eztinctioii of the 
treaties would no more extinguish the title to real property 
acquired or secured under their stipulations than the repeal 
of a municipal law affects rights of property vested under its 
provisions. But independent of this incontestable principle, 
on which the security of all property rests, the court was not 
inclined to admit the doctrine, that treaties become, by war 
between the two contracting parties, ipsofado extinguished, 
if not revived by an express or implied renewal on the return 
of peace. Whatever might be the latitude of doctrine laid 
down by elementary writers on the law of nations, dealing in 
general terms in relation to the subject, it was satisfied that 
the doctrine contended for was not universally true. There 
might be treaties of such a nature, as to their object and 
import, as that war would necessarily put an end to them ; 
but where treaties contemplated a permanent arrangement 
of territory, and other national rights, or in their terms were 
meant to provide for the event of an intervenir^ war, it 
would be against every principle of just interpretation to 
hold them extinguished by war. If such were the law, even 
the treaty of 1783, so far as it fixed the limits of the United 
States, and acknowledged their independence, would be gime, 
and they would have had again to struggle for both, upon 
original revolutionary principles. Such a construction was 
never asserted, and would be so monstrous as to supersede all 
reasoning. The court, therefore, concluded that treaties 
stipulating for permanent rights and general arrangementi, 
and professing to aim at perpetuity, and to deal with the 
case of war as well as of peace, do not cease on the occur- 
rence of war, but are, at most, only suspended while it lasts; 
and unless they are waived by the parties, or new and re- 
pugnant stipulations are made, revive upon the return of 
.^ peace.® 

8 Wheaton's Rep. voL viii. p. 464. The Society for the Propsgatiflo of 
the Gospel in Forei|^ Parts, v. the Town of New Haven« 
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Tr6dtie$f proper!)^ so called, or fcdera^ are those of friend- V^ - • 
Aip and alliance, commerce and navigationi 'which even if th^^n^ 
perpetual in terms,, expire of course: — . tkmof 

L In case either of the contracting pariies loses its exist- cease in 
eoce as an independent state. ^^^" 

.2. Where the internal cdnstittition of goyemment of either 
state is so changed as to render the treaty inapplicable under 
circtirastances different from those with a view to which it 
w^ concluded. 

Here the distinction laid down by institutional writers be- 
tween real and personal treaties becomes important The 
first bind the contracting parties, independently of any change 
of sovereignty or in the rulers of the state. The latter in- 
clude only treaties of mere personal alliance, such as are ex- 
pressly made with a view to the person of the actual ruler 
or reigning sovereign, and though they bind thestate during 
bis existence, expire with his natural life or his public con- 
nexion with the state.^ 

8. In case of war between the contracting parties ; unless 
such stipidations as are made expressly with a view to a rup- 
ture, such as the period of time allowed to the respective 
subjects to retire with their effects, or other limitations of the 
general rights of war. Such is the stipulation contained in 
the 10th article of the treaty of 1794, between Great Britain 
^d the United States, — providing that private debts and 
shares, or moneys in the public funds, or in public or private 
banks belonging to private individuals, should never, in the 
event of war, be sequestered or confiscated. There can be 
no doubt that the obligation of this article would not be im- 
paired by a supervening war, being the very contingency 
meant to be provided for, and that it must remain in full 
force until mutually agreed to be rescinded.^ 



!• 



Most international compact?, and especially treaties of § 9. 
peace, are of a mixed character, and contain articles of both ,J^*^ 

» Vide ante, pt. i. ch. 2, § 20. 

"> Vatte], liv. iii. cb. 10, f 175. Kent's Comment, on American Law, toU 
Lp.inS. 2dJBd. 



••« 



A 



IM imn ov vsmmation 



ttid€» kindsi which renders it frequenily difficult to disdngiMi be- 
^rimLnr ^^^^^ those ftipulationB which are perpetual in their nature, 
alofpcaea. and such as are extinguished by war between the contract* 
ing parUes, or bjr woch changes of circuinstanoe|as afiect 
the being of either party, and thus render the oottijpact in- 
applicable to the new condition of things. It is tar this rea^ 
son, and from abundance of caution, that stipufotions are 
frequently inserted in treaties of peace, expressly re vi v in g 
and confirming the treaties formerly subsisting between 'the 
contracting parties, and containing stipulations g[ a perma- 
nent character, or in some other mode excluding the con* 
elusion that the obligation of such antecedent Irsaties is 
meant to be waived by either party. The reiterated confir- 
mations of the treaties of Westphalia and Utrecht, itf almost 
every subsequent treaty of peace or commlerce between the 
same parties, constituted a sort of written code of tonven- 
tional law, by which the distribution of power and territoiy 
among the principal European states was permanently settled, 
until violently disturbed by the partition of Poland and the 
wars of the French revolution. The arrangements of ter- 
ritory and political relations substituted by th^ treaties of 
Vienna for the ancient conventional law of Europe, and 
doubtless intended to be of a similar permanent character, 
have already undergone very important modifications in con- 
sequence of the late French revolution 1830, by which the 
alliance between the great powers has been broken into two 
eonfederacicB, repugnant in their origin and principles, and 
continually threatening to disturb a settlement which ha« not 
yet acquired that solidity which general acquiescence and 
the lapse of time can alone give to such transactions. 

§ 10. The convention of guarantee is one of the most usual in- 

^"'*"' ternational contracts. It is an engagement by which one 
state promises to aid another where it is interrupted, or threats 
ened to be disturbed in the peaceable enjoyment of its rights 
by a third power. It may be applied to every species of 
right and obUgatipn that can exist between nations ; to the 
possession and boundaries of territories, the sovereignty of 
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the state, its constitution of government, the right of succes* 
mon, &c.; but it is most commonly applied to treaties of peace. 
The guarantee may also be contained in a distinct and se- 
parate convention, or included among thet^pulations annexed 
to tfa6 principal treaty intended to be guarantied. It then 
becomes an ac^cessary obligation." 

The guarantee may be stipulated by a third power not a 
party to the principal Jreaty, by one of the contracting par- 
ties in favour of another, or mutually between all the parties. 
Thus by the treaty of peace concluded at Aix la Chapelle in 
1748, the eight high contracting parties mutually guarantied 
to each other all the stipulations of the treaty. 

The guarantying party is bound to nothing more than to 
render the assistance stipulated. If it prove insufficient, he 
is not obliged to indemnify the power to whom his aid has 
been promised. Nor is he bound to interfere to the prejudice 
of the just rights of a third party, or in violation of a pre- 
vious treaty rendering the guarantee inapplicable in a par- 
ticular case. Guarantees apply only to rights and posses- 
skm9 existing at the time they are stipulated. It was upon 
these grounds that Louis XV. declared in 1741 in favour of 
the elector of Bavaria against Maria Theresa, the heiress of 
the emperor Charles VL, although the court of France had 
previously guarantied the Pragmatic Sanction of that em- 
peror, regulating the succession to his hereditary states. And 
it was upon similar grounds that France refused to fulfil the 
treaty of alliance of 1756 with Austria, in respect to the 
pretensions of the latter power upon Bavaria in 1778, which 
threatened to produce a war with Russia. Whatever doubts 
may be suggested as to the application of these principles to 
the above cases, there can bfe none respecting the principles ^ 
themselves, which are recognised by all the text writers." 

These writers make a distinction between a Surety and a 
Guarantee. Thus Vattel lays it down, that where the mat- 

" Vattel, Droit des Gens, liv. ii. ch. 16, §§ 235—2.19. Kluber, Droit des 

Gens Moderne de VEurope, pt. ii. tit 2, sect. 1, ch. 2, §§ 157, 158. 

^ Vattel, liv. ii. ch. 16, § 238. Flassan, Histoire de la Diplomatie Fran* 

9ai8e> torn. i^. p. 195, 
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ter relates to things which another may do or give as well as 
he who nnakes the original promise, as for instance the pay- 
ment of a sum of money, it is safer to demand a surety (cau- 
tion) than a guarantee (garant) For the surety is bound to 
make good the promise in defanlt of the principal ; whereas 
the guarantee is only obliged to use hb best endeavours to 
obtain a performance of the promise from him who has made 
it" 

§ 11. Treaties of alliance may be either defensive or ofienave. 

jjjIj^jj^ In the first case, the engagements of the ally extend only to 
a war really and truly defensive ; to a war of aggression 
first commenced, in point of fact, against the other contract* 
ing party. In the second, the ally engages generally to co- 
operate in hostilities against a specified power, or against 
any power with whom the other party may be engaged in 
war. 
An alliance may also be both ofiensive and defensive. 

§ 12. General alliances are to be distinguished from treaties of 

SjuJeen*^** limited succour and subsidy. Where one state stipulates to 
general al- furnish to another a limited succour of troops, ships of war, 
tieatksof n^o"6y> or provisions, without any promise looking to an 
Mmitedsuc- eveptual engagement in general hostilities, such a treaty does 
wahsidy. ^^^ necessarily render the party furnishing this limited suc- 
cour the enemy of the opposite belligerent. It only becomes 
such so far as respects the auxiliary forces thus supplied r in 
all other respects it remains neutral. Such, for example, 
have long been the accustomed relations of the confederated 
cantons of Switzerland with the other European powers.^* 

§ 13^. Groiiusy and the other text writers, hold that the ccLstu 

^^Jf^ foederis of a defensive alliance does not apply to the case of 

defensive a war manifestly unjust, u e. to a war of aggression on the 

^' part of the power claiming the benefit of the alliance. And 

it is even said to be a tacit condition annexed to every treaty 

»3 Vattel, § 239. 

^ Vattel, Droit des Gens, Uv. iii. ch. 6, §§ 79—82. 
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made in time of peace, stipulating to afford succours in time , 

of war, that the stipulation is applicable only to a just war. 
To promise assistance in an unjust war would be an obliga- 
tion to commit injustice, and no such contract is valid. But, 
it is added, this tacit restriction in the terms of a general 
alliance can be applied only to a manifest case of unjust 
aggression on the part of the other contracting party, and 
cannot be used as a pretext to elude the performance of a 
positive and unequivocal engagement without justly exposing 
the ally to the imputation of bad faith. In doubtful cases, 
the presumption ought rather to be in favour of our confe- 
derate, and of the justice of his quarrel.^' 

The application of these general principles must depend 
upon the nature and terms of the particular guarantees con- 
tained in the treaty in question. This will best be illustrated 
by specific examples. 

Thus the States-General of Holland were engaged, pre- Alliance 
viously to the war of 1756, between France and Great Bri- Q^^^^i- 
tain, in three different guarantees and defensive treaties with tain and 
the latter power. The first was the original defensive alii- ° ^**^ 
ance, forming the basis.of all the subsequent compacts be- 
tween the two countries, concluded at Westminster in 1678. 
In the preamble to this treaty, the preservation of each 
other's dominions was stated as the cause of making it ; and 
it stipulated a mutual guarantee of all they already enjoyed, 
or might thereafter acquire by treaties of peace, " in Europe 
only." They farther guarantied all treaties which were at 
that time made, or might thereafter conjointly be made, with 
any other power. They stipulated also to defend and pre- 
serve each other in the possession of all towns or fortresses 
which did at that time belong, or should in future belong, to 
either of them ; and, that for this purpose, when either nation 
was attacked or molested, the other should immediately suc- 
cour it with a certain number of troops and ships, and should 

30 Grotius, (le Jur. Bel. ac Pac. lib. ii. cap. 15, § 13 ; cap. 25, § 4. Bynr 
kershoek, Quzst. Jur. Pub. lib. i. cap. 9. Vattel, Droit des Gena^ liy« ii. eh. 
12, § 168. liv. ill. ch. 6, §§ 86— 96L 
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be obliged to break with the aggressor in two moDths after 
the party that was already at war should require it ; and 
that they should theu act conjointly with all their forces, to 
bring the common enemy to a reasonable accommodatioD* 

The second defensive alliance then subosting between 
Great Britain and Holland was that stipulated by the treaties 
of barrier and succession of 1709 and 17 13, by which the 
Dutch barrier on the side of Flanders was guarantied on the 
one part, and the Protestant succession to the British crown 
on the other : and it was mutually stipulated, that in case 
either party should be attacked, the other should furnish, at 
the requisition of the injured party, certain specified suc- 
cours ; and if the danger should be such as to require a 
greater force, the other ally should be obliged to ailment his 
succours, and ultimately to act with all his power in open war 
against the aggressor. 

The third and last defensive alliance between the-same 
powers was the treaty concluded at the Hague in 1717, to 
which France was also a party. The object of this treaty 
was declared to be, the preservation of each other recipro- 
cally, and the possession of their dominions, as established by 
the treaty of Utrecht The contracting parties stipulated to 
defend all and each of the articles of the said treaty, as far 
as they relate to the contracting parties respectively, or each 
of them in particular; and they guaranty all the kingdoms, 
provinces, states, rights, and advantages, which each of the 
parties at the signing of that treaty possessed, confining thi9 
guarantee to Europe only. The succours stipulated by this 
treaty were similar to those above-mentioned; first, interpo- 
sition of good offices, then a certain number of forces, and, 
lastly, declaration of war. This treaty was renewed by the 
t}uadruple alliance of 1718, and by the treaty of Aix la Cha- 
pelle, 1748. 

It was alleged on the part of the British court that the 
States-General had refused to comply with the terms of these 
treaties, although Minorca, a possession in £{/roj(7e, which had 
been secured to Great Britain by the treaty of Utrecht, was 
attacked by France. 
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Two answers were given b; the Dutch government to the 
demand of the stipulated succours. 

1* That Great Britain was the aggressor in the war ; and 
that unless she bad: been first attacked by France, the caam 
/admk (fid not arise. 

2. That admitting that France was the aggressor in Eu- 
Wisp^ jet it was only in consequence of the hostilities pre- 
Yiously commenced in America^ which were expressly ex- 
cepted firom the terms of the guarantees. 

To the first of these objections it was irresistibly replied by 
the elder Lord Liverpool^ that although the treaties which 
contained these guarantees were called defensive treaties, 
only, yet the words of them, and particularly that of 1678, 
which was the basis oi all the rest, by no means expressed 
the point clearly in the sense of the objection, since they 
guarantied ''all the rights and possessions," of both parties, 
against ^' all kings, princes, republics, and states ;" so that if 
either should '' be attacked or molested by hostile act, or 
open war, or in any other manner disturbed in the possession 
of his states, territories, rights, immunities, and freedom of 
commerce," it was then declared what should be done in de- 
fence -of these objects of the guarantee, by the ally who was 
not at war ; but it was no where mentioned as necessary that 
the attack of these should be the first injury or attack. 
** Nor," continues Lord Liverpool, '" doth this loose manner 
of expression appear to have been an omission or inaccuracy. 
They who framed these guarantees certainly chose to leave 
this question, without any farther explanation, to that good 
faith which must ultimately decide upon all contracts be<> 
tween sovereign states. It is not presumed that they hereby 
meant that either party should be obliged to support every 
act of violence or injustice which his ally might be prompted 
to commit through the views of interest or ambition; but, oa 
the other hand, they were cautious of affording too frequent 
opportunities to pretend that the case of the guarantees did 
not exist, and of eluding thereby the principal intention of 
the alliance : both these inconveniences were equally to be 
Avoided ; and they wisely thought fit to guard against the 
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latter^ no leas than the former. Thej knew that in every 
war between civilized nations^ each partj endeavours to 
throw upon the other the odium and guilt of the first act of 
provocation and aggression; and that the worst of causes 
was never without its excuse. They foresaw that thb alone 
would unavoidably give sufficient occasion to endless cavils 
and disputes, whenever the infidelity of an ally inclined him 
to avail himself of them. To have confined, therefore, the 
case of the guarantee by a more minute description of it, and 
under closer restrictions of form, would have subjected to 
still greater uncertainty a point, which, from the nature of 
the thing itself, was already too liable to doubt : — they were 
sensible that the cases would be infinitely various ; that the 
motives to self-defence, though just, jBight not always be 
apparent; that an artful enemy might disguise the most 
alarming preparations ; and that an injured nation might be 
necessitated to commit even a preventive hostility before the 
danger which caused it could be publicly known. Upon such 
considerations these negotiators wisely thought proper to give 
the greatest latitude to this question, and to leave it open to 
a fair and liberal construction, such as might be expected 
from friends, whose interests these treaties were supposed 
to have for ever united."^* 

His Lordship's answer to the next objection, that the hos- 
tilities commenced by France in Europe were only in conse- 
quence of hostilities previously commenced in America, 
seems equally satisfactory, and will serve to illustrate the 
good faith by which these contracts ought to be interpreted. 
" If the reasoning on which this objection is founded was ad- 
mitted, it would alone be sufficient to destroy the effects of 
every guarantee, and to extinguish that confidence which 
nations mutually place in each othec on the faith of defen- 
sive alliances : it points out to the enemy a certain method 
of avoiding the inconvenience of such an alliance ; it shows 
him where he ought to begin his attack. Let only the first 

>« Discourse on the Conduct of the Government of Great Britain in respect 
tDNeutialNations. By Charles, Earl of Liverpool IstEd. 1757. 
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effort be made upon some place not included in the gaarantee, 
and after that he may pursue his views against its very ob- 
ject without any apprehension of the consequence :> let 
France first attack some little spot belonging to Holland in 
America, and her barrier would be no longer guarantied. 
To argue in this manner is to trifle with the most solemn en- 
gagements. The proper object of guarantees is the pre- 
servation of some particular country to some particular 
power. The treaties above-mentioned promise the defence 
of the dominions of each party in Europe, simply and abso- 
lutely, whenever they are attacked or molested. If in the 
present war the first attack was made out of Europe, it is 
manifest that long ago an attack hath been made in Europe ; 
and that is beyond a ^ubt the case of these guarantees. 

"Let us try, however, if we cannot discover what hath 
once been the opinion of Holland upon a point of this nature. 
It hath already been observed that the defensive alliance 
between England and Holland, of 1678, is but a copy of the 
twelve first articles of the French treaty of 1662. Soon 
after Holland had concluded this last alliance with France, 
she became engaged in a war with England. The attack 
then began, as in the present case, out of Europe, on the 
coast of Guinea ; and the cause of the war was also the 
same — a disputed right to certain possessions out of the 
bounds of Europe, some in Africa, and others in the East 
Indies. Hostilities having continued for some time in those 
parts, they afterwards commenced also in Europe. Imme- 
diately upon this, Holland declared that the case of that 
guarantee did exist, and demanded the succours which were 
stipulated. I need not produce the memorials of their minis- 
ters to prove this : history sufficiently informs us that France 
acknowledged the claim, granted the succiours, and entered 
even into open war in the defence of her ally. Here, then, 
we have the sentiments of Holland on the same article in a 
case minutely parallel. The conduct of France also pleads 
in favour of the same opinion, though her concession in this 
respect checked at that time her youthful monarch in the 
first essay of his ambition, delayed for some months his en- 
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trance into the Spanish provinces, and brought on him the 
eninity of England."^^ 
Anbnce The nature and extent ot the obligations contracted by 
^wtBri- ^("^^^i^s ^f defensive alliance and guarantee will be fieurther 
tMn and illustrated by the case of the treaties subsisting between 
^ Great Britain and Portugal, which has been before aUuded 
to for another purpose." The treaty of alliance, originally 
concluded between these powers in 1642, immediately aft^ 
the revolt of the Portuguese nation against ^Mun and the 
establishment of the house of Braganza on the throne, was 
renewed in 1654 by the protector Cromwell, and again con- 
firmed by the treaty of 1661 between Charles XL and Alfonzo 
VL, for the marriage of the former prince with Catharine of 
Braganza. This last-mentioned trfilj fixes the aid to be 
given, and declares that Great Britaia will succour Portugal 
^on all occasions when that country is attacked." By a 
secret article, Charles XL, in consideraticMi of the cessiob ^f 
Tangier and Bombay, hinds himself ** to defend the colonies 
and conquests of Portugal against all enemies, presei^t or 
future."' Xn 1703 another treaty of defensive and perpetual 
alliance was concluded at Lisbon between Great Britaih and 
the States-General on the one side, and the king of Portugal 
on the other ; the guarantees contained in which were again 
confirmed by the treaties of peace at Utrecht, between Por- 
tugal and France, in 1713, and between Portugal and Spain, 
in 1715. On the emigration of the Portuguese royal family 
to Brazil, in 1807, a conventicm was concluded between 
Great Britain and Portugal, by which the latter kingdom is 
guarantied to the lawful heir of the house of Braganza, and the 
British government promises never to recognise any ottier 
ruler. By the more recent treaty between the two powem, 
concluded at Rio Janeiro in 1810, it was declared, ^* that the 
two powers have agreed on an alliance for defence and reci- 
procal guarantee against every hostile attack, conformably to 
the treaties already subsisting between them, the stipulations 
of which shall remain in full force, and are renewed by the 

>7 Liverpool's Discouise, p. 86. 
«• Videante,ptii.ch.l,§9. 
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' present treaty in their fullest and most extensive interpreta- 
tion." This treaty confirms the stipulation of Great Britain 
to acknowledge no other sovereign of Portugal but the heir 
of the house ai Braganza. The treaty of Vienna, of the 2Sd 
Janoaxy, 161fi, between Great Britain and Portugal, contains 
the following article :— '' The treaty of alliance at Rio Janeiro, 
of the 19th February, 1810, being founded on temporary 
circumstances, which have happily ceased to exist, the said 
treaty is hereby declared to be of no effect ; without preju- 
dicei, however, to the ancient treaties of alliance, fri^idship, 
and guarantee, which have so long and so happily, subsisted 
between the two crowns, and which are hereby roiewed by 
the high contracting parties, and acknowledged to be of fuU 
Ibrce and effect" .^ 

Such was the nalM of the compacts of alliance and 
guarantee subsisting between Great Britain and Portugal, at 
the time when the interference of Spain in the affiiirs of the 
latter kingdom compelled the British government to interfere 
fix* the protection of the Portuguese nation against the hostile 
^designs of the Spanish court In addition to the grounds 
stated in the British parliament to justify this counteracting 
interference, it was urged, in a very able article on the a£bir» 
of Porttigal, contemporaneously publnhed in the Edii^burgb 
Review, that although, in general, an alliance for defence 
and guarantee does not impose any obligation, nor, indeedr 
^e any warrant to interfere in intestine divisions, the pecu** 
fiar drcumstance of the case did constitute the casm fcukru 
contemplated by the treaties in question. A defensive alii* 
ance is a contract between several states, by which they 
agree to aid each other in their defensive (or, in other words, 
in their just) wars against other states. Morally speaking, 
DO other species of alliance is just, because no other species 
of w^ can be just The simplest case of defensive war is 
where our ally is openly invaded with mSitary force, by a 
power to whom she has given no just cause of war. If 
France or Spain, for instance, had marched an army into 
Portugal to subvert its constitutional government, th^ duty 

26 
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of England would have been too evident to render a state- 
ment of it necessary. But this was not the only case to 
which the treaties were applicable. If troops were assem- 
bled, and preparations made, with the manifest purpose of 
aggression against an ally ; if his subjects wei*e instigated to 
revolt, and his soldiers to mutiny ; if insurgents oh his terri- 
tory were supplied with money, with arms, and military 
stores : if, at the same time, his authcH-ity were treated as a 
usurpation, all participation in the protection granted to other 
foreigners refused to the well-aiBfected part of his subjects, 
while those who proclaimed their hostility to his person were 
received as the most favoured strangers ; — in such a combi- 
nation of circumstances, it could -not be doubted that the 
case foreseen by defensive aUiances would arise, and that he 
would be entitled to claiih that succour, either general ox 
specific, for which his alliances had stipulated. The wrong 
would be as complete, and the danger might be as great, as 
if his territory were invaded by a foreign force. The mode 
chosen by his enemy might even be more effectual, and more 
certainly destructive, than open war. Whether the attack 
made on him be open or secret, if it be equally imjust, and 
exposes him to the same peril, he is equally authorized to 
call for aid. All contracts, under the law of nations, are 
interpreted as extending to every case manifestiy and cer- 
tainly parallel to those cases for which they provide by ex- 
press words. In that law, which has no tribunal but the 
conscience of mankind, there is no distinction between the 
evasion and the violation of a contract. It requires aid against 
disguised as much as against avowed injustice; and it does 
not fall into so gross an absurdity as to make the obligation 
to succour less where the danger is greater. The only rule 
for the interpretation of defensive alliances seems to be, that 
every wrong which gives to one ally a just cause of war, 
entitles him to succour from the other ally. The right to aid 
is a secondary right, incident to that of repelling injustice by 
force. Wherever he may morally employ his own strength 
for that purpose, he may with reason demand the auxiliary 
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strength of his aUy.^^ Fraud neither gives nor takes away 
any right Had France, in the year 1715,assembled squadrons 
in her harbours and troops on her coasts; had she prompted 
and distributed writings against the legitimate government of 
Geoige I^ had she received with open arms battalions of desert- 
ers from his troops, and furnished the army of the earl of Mar 
with pay and arms when he proclaimed the pretender; Great 
Britain, after demand and refusal of reparation, would have 
had a perfect right to declare war against France, and, ccm- 
sequently, as complete a title to the succour which the States- 
Greneral were bound to furnish by their treaties of alliance 
and guarantee of the succession of the house of Hanover, as 
if the pretended king, James HL, at the head of the Frencli 
army, were marching on London. The war would be equally 
defensive on the part of England, and the obligation equally 
incumbent on Holland. It would show a more than ordinary 
defect of understanding to confound a war defensive in its 
princiflea with a war defensive in its operations. Where at- 
tack is the best mode of providing for the defence of a state, 
the war is defensive in principle, though the operations are 
offensive. Where the war is unaecessary to safety, its of- 
fensive character is not altered, because the wrong-doer is 
reduced to defensive warfare. So a state, against which 
dangerous wrong is manifestly meditated, may prevent it by 
striking the first blow, without thereby waging a war in its 
principle ofiensive. Accordingly, it is not every attack made 

on a state that will entitle it to aid under a defensive alliance; 

• 

for if that state had given just cause of war to the invader, 
the war would not be on its part defensive in principle.^ 

1* Vattel's reasoniiig is stiU more concluMve in a case of guarantee:^ 
** Si I'alliance defensive porle un garantie de toutes les terres que Tallin 
posadde actuellement, le casus fcsderis sedeploie toutes les fois que ces 
terres sont envahi^ ou fmnagits cTinvasion.'* — ^Liv. iii. ch. 6, } 91. 

^ ** Dans une alliance defensive le casus foederis n'existe pas toutde suite 
que notre alli^ est attaque. 11 faut voir s'il n'a point donne k son ennemie 
un juste sujet de lui fure la guerre. S'il est dans le tort, il faut I'engager 
k donner une satisfaction caisonable.'* — FaiUl, liv. ill. ch. 5, § 90. 
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« U. The execution of a treaty is tometimes lecured by horiagm 

?^^JJ*^^ given by one party to the other* The most recent and r^ 

Mudoa of markable example of this practice occurred at the peace of 

*"**^ Aix-la-Ghapellc, in 1748, where the restitution of Cape Br^ 

ton in North America, by Great Britain to France, was se» 

cured by several British peers sent as hostages to Paris.^* 

4 If. Public treaties are to be interpreted like municipal laws 

[UI^^J^ and private contracts. Such is the inevitable imperfectiMi 

iBQttiet. and ambiguity of all human language, that the mere words 

alone of any writing, litenallj expounded, will go a very Utde 

way towards explaining its meaning. Certain technical rules 

of interpretation have therefore been adopted by writers on 

<cthics and public law, to explain the meaning of international 

<:ompacts in cases of doubt These rules are fully expounded 

by Groiita and his commentators, and the reader is referred 

especially (o the principles laid down by Vaiiel and Ruther' 

forth^ as containing the completest view of this important 

fiubject** 

S 16. Negotiations are sometimes conducted under the mediatioQ 

Mediation. ^^ ^ \h\ri, power, spontaneously tendefing its good offices for 
lliis purpose, or upon the request of one or both of the liti- 
gating powers, or in virtue of a previous stipulation for that 
purpose. If the mediation is spontaneously offered, it may 
be refused by either party : but if it is the result of a previ- 
ous agreement between the two parties, it cannot be refused 
without a breach of good faith. When accepted by both 
parties, it becomes the right and the duty of the mediating 
power to interpose its advice, with a view to the adjustment 
of their differences. It thus becomes a party to the negotia- 
tion, but has no authority to constrain either party to adopt 
its opinioa. Nor is It obliged to guaranty the performance 

« Vattd, liv. a. ch. 16, %% 245—261. 

» Grotius, de Jur. Bel. ac Paa lib. U. cap. Ii5. Yattel, liv. il ch. 17* 
»utUerf<vtU*» Inat h, il cU. 7* 
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of the treaty concluded under its mediation, though, in pcmit 
of fecty it frequently does so*^ 

The art of negotiation seems, from its very nature, hardly .^ ^'^' 
capable of being reduced to a systematic scienca It depends tic histoiy. 
essentially on personal character and qualities, united with a 
knowle^e of the world and experience in business. These 
talents may be strengthened by the study of history, and 
especkilly the history of diplomatic negotiations ; but the want 
of them can hardly be supplied by any knowledge derived 
m^ely from books. One of the earliest works of this kind 
is that commonly called Le Parfait Amhassadeur^ originally 
published in Spanish by Don Antonio de Vera, k>ng time am- 
bassador of Spain at Venice, who died in 1658. It was 
subsequently published by the author in Latin, and different 
translations appeared in Italian and French. Wicquefort's 
book, published in 1679, under the title of VAwbassadeur ei 
^es Fonctionsj although its principal object is to treat of the 
rights of legation, contains much valuable information upon 
the art of negotiation. Callieres, one of the French plenipo- 
tentiaries at the treaty of Ryswick, published in 1716 a work 
entitled De la Manihre de JVegocier avec les SottverainSf which 
obtained considerable reputation. The Abb6 Mably also 
attempted to treat this subject sjrstematically, in an essay en- 
titled Principes des J^egotiaiions^ which is commonly prefixed 
as an introduction to his Droit Publique de P Europe in the 
various editions of the works of that author. A catalogue 
of the different histories which have appeared of particular 
negotiations would be almost interminable, but nearly all that 
is valuable in them will be found collected in the excellent 
work of M. Flassan, entitled VHistoire de la Diplomatie Prari' 
false. The late Count de S^gur's compilation from the papers 
of Favier, one of the principal secret agents employed in the 
double diplomacy of Louis XV., entitled Politique de touis leg 
Cabinets de VEurope pendant les Shgnes de Louis XV, et de 

*>Kluber, Droit des Gens Modeme de I'Europe, pt. ii.tit 2, § 1; cb. 2, § 
160. 
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r. » with the notes of the able and experienced editor, 
is a work which also throws great light upon the history of 
French diplomacy. A history of treaties from the earliest 
times to the emperor Charlemagne, collected finom the ancient 
Latin and Greek authors, and from other monuments of an- 
tiquity, was published by Barbeyrac in 1799. It had been 
preceded by the immense collection of Dumont, embracing 
all the public treaties of Europe from the age of Charlemagne 
to the commencement of the eighteenth century.^ The best 
colIectk>n8 of the more modem European treaties are those 
published at different periods by Professor Martens, of Got- 
tingen, inclvding the most important public acts upon which 
the present conventional law of Europe is founded. To these 
may be added Koch's Histoire abr^Se des TVaitis de Paix 
depuii la Paix de Westphalie^ continued by ScholL A com- 
plete collection of the proceedings of the congress of Vienna 
has also been published in Grerman, by EJuber.^ 

^ Corps Uniyenel Diplomatique du Droit des Gens» &c. 8 tomes foL 
Amsterd. 17]26^1731. Supplement au Corps Uniyersel Diplomatique, 5 
tomes foL 1739. 

^ Acten des Wiener Congresses in den Jahren, 1814 and 1815; von J. 
L. Kluber, Eilangen, 1815 und 1816; 6 Bde. 8yo. 
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PART FOURTH. 

INTERNATIONAL RIGHTS OF STATES IN THEIR 

HOSTILE RELATIONS. 



CHAPTER I. 



COMMENCEMENT OF WAR, AND ITS IMMEDIATE EFFECTS. 

The iodependent societies of men called states acknow- § !• 
ledge no common arbiter or judge, except such as are con- fbreible 
stituted by special compact The law by which they are ™*"» be- 
governed, or profess to be governed, b deficient in those po- tioiM. 
sitive sanctions which are annexed to the municipal code of 
each distinct society. Every state has therefore a right to 
resort to force as the only means of redress for injuries inflicted 
upon it by others, in the same manner as individuals would 
be entitled to that remedy were they not subject to the laws 
of civil society. Each state is also entitled to judge for itself 
what are the nature and extent of the injuries which will 
justify such a means of redresft. 

Among the various modes of terminating the differences 
between nations, by forcible means short of actual war, are 
the following: — 

1. By laying an embargo or sequestration on the ships and 

goods, or other property of the offending nation found within .^^ 

the territory of the injured state. *^ 

2. By taking forcible possession of the thing in controverisy 
by securing to yourself by force, ^and refusing to the other na- 
tion, the eif*~^ ^ ^^ the right drawn in questiour 

27 
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CHAPTER L 

COMMENCEMENT OF WAR, AND ITS IMMEDIATE EFFECTS. 

The iodepeDdent societies of men called states acknow- § l. 
ledge no common arbiter or judge, except such as are con- forcible 
stituted by special compact. The law by which they are ^^"w be- 
govemed, or profess to be governed, is deficient in those pO' 
sitiye sanctions which are annexed to the municipal code of 
each distinct society. Every state has therefore aright to 
resort to force as the only means of redress for injuries inflicted 
upon it by others, in the same manner as individuals would 
be entitled to that remedy were they not subject to the laws 
of civil society. Each state is also entitled to judge for itself 
what are the nature and extent of the injuries which will 
justify such a means of redress;. 

Among the various modes of terminating the diflferences 
between nations, by forcible means short of actual war, are 
the following: — 

1. By laying an embargo or sequestration on the ships and 
goods, or other property of the offending nation found within 
the territory of the injured state. 

2. By taking forcible possession of the thing in controversy 
by securing to yourself by force^^and refusing to the other na- 
tion, the enjoyment of the right drawn in question* 

27 
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8. By exercising the right of vindictive retaliation, {reiorrio 

facti,) or of amicable retaliation, {retorsion de droit;) by which 

last the one nation applies, in its transactions with the other, 

the same rule of conduct by which that other is governed 

under similar circumstances. 

4. By making reprisal upon the persons and things be- 
longing to the offending nation, until a satisfactory reparation 
is made for the alleged injury.^ 

S 3. This last seems to extend to every species of forcible means 

^^'^^ for procuring redress, short of actual war, and, of course, to 
include all the other above enumerated. Reprisals are ne- 
gative, when a state refuses to fulfil a perfect obligation which 
it has contracted, or to permit another nation to enjoy a right 
which it claims ; they are positive, when they consist in seizing 
the persons and effects belonging to the other nation, in order 
to obtain satisfaction.' 

Reprisals are also either general or special They are ge- 
neral, when a state which has received, or supposes it has 
received, an injury from another nation, delivers commiasioiis 
to its officers and subjects to take the persons and property 
belonging to the other nation, wherever the same may be 
ibund. It is, according to present usage, the first step which 
fe usually taken at the commencement of a public war, and 
maybe considered as amounting to a declaration of hostilities, 
unless satisfaction is made by the offending state. Special re- 
prisals are, where letters of marque are granted, in tinne of 
jpeaice, to particular individuals who have suffered an injury 
from the government or subjects 6f another nation.* 
' Reprisalsf are to be granted only in case of a clear and 

•-; €)peH denial of justice. The right of granting them is vested 

in the sovereign or supreme power of the state, and in former 
times was regulated by treaties and by the municipal ordi- 

gfe 

^^ ' Vattel, liv. ii. ch. 18. Kluber, Drmt des Gens Moderne de rEim]|)€^ % 

234. . . ._ ' 

^ Kluxer. § 2i54, Note (e.) 

•d^ift'i^r^oek, Qla«st> Jiir. Pub. Ub. i. Duponceau*« TranaL p. 1^2, 
Note. • ' •-•-'•:* (-J ; //i. ! . . . •;.:!•.., .... , I. ; . . •. 
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nances of different nations Thus, in England, the statote 4 
Hen. V. cap. 7, declares, " That if any subjects of the reaM 
are oppressed in time of peace bj any foreigners, the king 
wiH grant marque in due form to all that feel themselves 
grieved;" which form is specially pointed out, and directed to 
be observed in the statute. So also, in France, the celebrated 
marine ordinance of Louis XIV. of 1681, prescribed the forms 
to be observed for obtaining special letters of marque by 
French subjects against those of other nations. But these 
special reprisals in time of peace have almost entirely fallett 
into disuse.^ 

Any of these acts of reprisal, or resort to forcible meaiw i ^* ^ 
of redress between nations, may assume the character of f^priaOs^ 
war in case adequate satisfaction is refused by the ofiending 
s^te. ^ Reprisals," says Vaiteif '' are used between natioQ 
and nation, in order to do themselves justice when they daiiH 
not otherwise obtain it If a nation has taken possession of 
what belongs to another, if it refuses to pay a debt, to repair 
an injury, or to give adequate satisfaction for it, the latter 
may seize something belonging to the former, and apply it to 
its own advantage till it obtains payment of what is due, to* 
gether with interest and damages ; or keep it as a pledge tSt 
the offended nation has refused ample satisfaction. The ef* 
fects thus seized are preserved while there is any hope of 
obtaining satisfaction or justice. As soon as that hope dis» 
appears, they are confiscated, and then reprisals are accom* 
plished. If the two nations, upon this ground of quarrel, 
come to an open rupture, satisfaction is considered as refused 
from the moment that war is declared, or hostilities com- 
menced; and then, also, the effects seized may be confis- "^ 
eated."' 

Thus, where an embargo was laid on Dutch property in ^ *• • 
the ports of Great Britain, on the rupture of the peace of previous to * * 

4 Vattel, Droit des Gens, liv. ii. ch. 18, §§ 342—346. Bynkershoek, 
Quaest Jur. Pub. lib. i. cap. 24. Martens^ Precis du Droit des Gens Mo- 
dene de PEurope^ liv. wm* eh. 2, § 26Q. 

^Yattel, Droit des Gens, lir. ii. ch. 18, } 342. 
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dedtfmtkm Amiens in 1608> under such circumstances as were considered 
^^ by the British government as constitutii^ a hostile aggres- 

sion on the part of Holland, Sir W. Scottf (Lord Stowell,) in 
delivering his ju^menl in this case, said, that ** the seizare 
was at first equivocal; and if the matter in dispute had ter- 
minated in reconciliation, the seizure would have been con- 
verted into a mere civil embargo, so terminated* Such would 
have been the retroactive efieet of that course of cireiim- 
stances^ On the contrary, if the transaction end in hostility, 
the retroactive efl^t ia exactly the other way. It impresses 
the direct hostile character upon the original seizure; it is 
declared to be no embargo ; it is no longer an equivocal act, 
subject to two interpretations ; there is a declaration of the 
mnimus by which it is done ; that it was done hcikUi ammth 
and is to be considered as a hostile measure ah initio against 
persons guilty of injuries which they refuse to redeem by any 
amicable alteration of their measures. This is the necessary 
course, if no particular compact intervenes for the restitutioD 
of such property taken before a formal declaration of hosti- 
lities.*** 



«5. 

laghtof 

WBr,.im 
whom 



The right of making war, as well as of autborizti^ re- 
prisals, or other acts of vindictive retaliation, belongs in every 
civilized nation to the supreme power of the state. The ex- 
ercise of this right is regulated by the fundamental laws or 
municipal constitution in each country, and may be delegated 
to its inferior authorities in remote possessions, or even to a 
commercial corporation — such, for example, as the British 
East India Company -^-^xercising, under the authority of the 
state, sovereign rights in respect to foreign nations.^ 



^6. A contest by force between independent sovereign states 

aoleinn is called a public war. If it is declared in form, or duly 

^^' ' .commenced, it entitles both the belligerent parties to all the 

rights of war against each other. The voluntary or positive 



< Bobinton's Adm. Rep. voL v. p. 246. The BoedeB JLupt 
V Yattel, liy. iii, ch. 1, § 4. Marteii«» PiicM^ k$ 
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law of nations makes no distinction in this respect between a 
just and an unjust war. A war in form, or duly commenced, 
IS to be considered, as to its effects, as just on both sides. 
Whatever is permitted, by the laws of war, to one of the bel- 
ligerent parties, b equally permitted to the other.^ 

A perfect war is where one whole nation is at war with § 7. 
another nation, and all the members of both nations are au- ^^|!^^ 
thorized to commit hostilities against ail the members of the war. 
other, in every case and under every circumstance permitted 
by the general laws of war. An imperfect war is limited as 
to places, persons, and things.^ 

A civil war between the different members of the same 
society is what Grotius calls a mioDed war ; it is according to 
him public on the side of the established government, and 
private on the part of the people resisting its authority. But 
the general usage of nations regards such a war as entitling 
both the contending parties to all the rights of war as against 
each other, and even as respects neutral nations.^^ 

A formal declaration of war to the enemy was once con- § 8. 
sidered necessary to legalize hostilities between nations. It ti^of war 
was uniformly practised by the ancient Romans, and by the ^ow far 
states of modern Europe until about the middle of the seven- "^*^""y' 
teenth century. The latest example of this kind was the de- 
claration of war by France against Spain, at Brussels, in 
1635, by heralds at arms, according to the forms observed 
during the middle age. The present usage is to publish a 
maqifesto, within the territory of the state declaring war, an- 
nouncing the existence of hostilities and the motives for com- 
mencing them. This publication may be necessary for the 
instruction and direction of the subjects of the belligerent 
state in respect to their intercourse with the enemy, and re- 
garding certain effects which the voluntary law of nations 

8 Vattel, Droit des Gens, liv. iii. ch. 12. Rutherfbrth's Inst b. ii. ch. 9, § 

15. 
* Such were the limited hostilities authorized by the United States figainst 

France in 1798. Dallas' Rep. vol. ii. p. 21; yd. iy. p. 37. 

w Vide ante, pt i. ch. 2, § 19. 
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attribotes to war in form. Without such a declaration^ it 
might be difficult to distinguish in a treatj of peace those acts 
which are to be accounted lawful eflects of war, from those 
which either nation maj consider as naked wrongs, and for 
which they may, under certain circumstancesy claim repara- 
tion." 

% 9. As no declaration, or other notice to the enemy, of the ex- 

5^2^ istence of war, is necessary, in order to Ic^lise hostQities, 

found in and as the property of the enemy is, in general, liable to 

IT on^e*" "c'zure and confiscation as prize of war, it would seem to 

commence- follow as a consequence that the property belonging to him* 

wm! bow ^^ found within the territory of the belligerent state at the 

ftr Cable commencement of hostilities is liable to the same fete with 

catkm. bis other property wheresoever situated. But there is ia gitot 

diversity of opinions upon this subject amot^ institutional 

writers, and the tendency of modern usage between nali(»is 

seems to be to exempt such property from the operations of 

war. 

One of the exceptions to the general rule, laid down by 
the text writers, which subjects all the property of the enemy 
to capture, respects property locally situated within the ju- 
risdiction of a neutral state ; but this exemption is referred 
to the right of the neutral state, not to any privil^e which 
the situation gives to the*hostile owner. Does reason, or the 
approved practice of nations, suggest any other exception 1 

With the Romans, who considered it lawful to enslave^ or 
even to kill an enemy found within the territory of the state 
on the breaking out of war, it would very naturally follow 
that his property found in the same situation would become 
the spoil of the first taker. Grotius, whose great work on 
the laws of war and peace appeared in 1625, adopts, as the 
basis of his opinion upon this question,^he rules of the Roman 
law, but qualifies them by the more humane sentiments 

" Grotius, de Jur. Bel. ac Pac. lib. i. cap. 3, § 4. Bynkershoek, Quxst 
Jur. Pub. lib. i. cap. 2. Butberforth's Inst b: ii. ch; 9, § 10. Vattel, Droit 
des Gens, liv. iv. ch. 4^ § 56. Kluber, Droit des Gens Moderne de rEuxope^ 
§§ 238, 239. 
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wtiich began to prevail in the intercourse of mankind at the 
time be wrote. In respect to debts, due to private persons, 
he considers the right to demand them as suspended only 
during the war, and reviving with the peace. Bynkershoek^ 
who wrote about the year 1787, adopts the same rules, and 
foNows them to all their consequences. He holds that, as no 
declaration of war to the enemy is necessary, no notice is 
necessary to legalize the capture of his property, unless he 
has by express compact reserved the right to withdraw it on 
tlie breaking out of hostilities. This rule he extends to things 
in action, as debts and credits, as well as to things in posses- 
sicHi. He adduces, in confirmation of this doctrine, a variety 
of examiples from the conduct of different states, embracing a 
period of something more than a century, beginning in the 
year 1556 and ending in 1657. But he acknowledges that 
the right had been questioned, and especially by the States* 
General of Holland ; and he adduces no precedent of its ex- 
ercise later than the year 1667, seventy years before his 
pubKcation. Against the ancient examples cited by him, 
there is the negative usage of the subsequent period of nearly 
a century and a half previously to the wars of the French 
revolution* During all this period, the only exception to be 
SkmA is the case of the Silesia loan in 1753. In the argu< 
nent of the English civilians against the reprisals made l^ 
thi6 king of Prussia in that case on account of the capture 
of Prussian Vesseb by the cruisers of Great Britain, it is 
stated that ^.it would not be easy to find an instance where a 
priikce had thought fit to make reprisals upon a debt due 
frbm himself to private men. There is a confidence that 
this will not be done. A private man lends money to a 
l^rince upon an engagement of honour ; because a prince 
cannot be compelled, like other men, by a court of justice. 
So scruputeusly did England and France adhere to this public 
feith, that even during the war,'* (alluding to the war ter-. 
rainated by the peace of Aix-la-Chapelle,) "they sufieredno 
ipguiry to be made whether any part of the public debt w^s 
due to the subjects, of the enemy, though it is certain many 
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English bad money in the French funds, and many Fr^ich 
had money in ours."^ 

Vattelf who wrote about twenty years after Bynkershoek, 
after laying down the general principle that the property of 
the enemy is liable to seizure and confiscation, qualifies it by 
the exception of real property (les immeubles) held by the 
enemy's subjects within the belligerent state, which having 
been acquired by the consent of the sovereign, is to be con- 
sidered as on the same footing with the property of his owa 
subjects, and not liable to confiscation jure heUi. But he adds 
that the rents and profits may be sequestrated, in order to 
prevent their being remitted to the enemy. As to debts, and 
other things in action, he holds that war gives the same 
right to them as to the other property belonging to the 
enemy. He then quotes the example referred to by Grotkn^ 
of the hundred talents due by the Thebans'to the Thefloa^ 
Hans, of which Alexander had become master by right <£ 
conquest, but which he remitted to the Thessalians as an 
act of favour : and proceeds to state that '' the sovereign hat 
naturally the same right over what his subjects may be to- 
debted to the enemy ; therefore he may confiscate debts of 
this nature, if the term of payment happen in time of war, 
or at least he may prohibit his subjects from paying while 
the war lasts. But at present, the advantages and safety of 
commerce have induced all the sovereigns of Europe to cehx 
from this rigour. And as this custom has been generally 
received, he who should act contrary to it would injure thd 
public faith ; since foreigners have confided in his subjects 
only in the firm persuasion that the general usage would be 
observed. The state does not even touch the sums which it 
owes to the enemy ; every where, in case of war, the funds 

12 Grotius, de Jur. Bel. ac Pac. lib. iii. cap. 20, 4 16- Bynkershoelc, 
Quxst. Jur. Piib. lib. i. cap. 2, 7. Letters of Camillus, by A. HamUton, 
No. 20. 

Vattel calls the Report of the English civilians " un excellent morceau de 
droit des gens,'* (liv. ii* ch. 7, § 34, Note «;) and Montesquieu terms H 
"iwe reponse sans replique."-*-(^kffjre0^ torn. vi. p. 445. 
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confided to the public, are exempt from seizure and confisca- 
tion." In another passage, Vattel gives the reason of this 
exemption. " In reprisals, the property of subjects is seized, 
as v^ell as that belonging to the sovereign or state. Every 
thing which belongs to the nation is liable to reprisals as soon 
as it can be seized, provided it be not a deposite confided to 
the public faith. This deposite being found in our hands only 
on account of that confidence which the proprietor has re- 
posed in our good faith, ought to be respected even in case of 
open war. Such is the usage in France, in England, and 
elsewhere, in respect to money placed by foreigners in the 
public funds." Again he says : ** The sovereign declaring 
war can neither detain those subjects of the enemy who were 
within his dominions at the time of the declaration, nor their 
efiects. They came into his country on the public faith : by 
permitting them to enter his territories, and continue there, 
he has tacitly promised them liberty and perfect security for 
their return. He ought, then, to allow them a reasonable 
tune to retire with their efiects, and if they remain beyond 
the time fixed, he may treat them as enemies ; but only as 
enemies disarmed."" 

It appears, then, to be the established rule of international 
usage that property of the enemy found within the territory 
of the belligerent state, or debts due to his subjects by the 
gbyemment or individuals, at the commencement of hostili- 
ties, are not liable to be seized and confiscated as prizes of 
war. This rule is frequently enforced by treaty stipulations, 
but unless it be thus enforced it cannot be considered as an 
inflexible, though an established, rule. "The rule," as it 
has been beautifully observed, " like other precepts of mo- 
rality, of humanity, and even of wisdom, is addressed to the 
judgment of the sovereign — it is a guide which he follows or 
abandons at his will ; and although it cannot be disregarded 
by him without obloquy, yet it may be disregarded. It is 

13 Vattel, Droit des Gens, liv. ii. cli. 18, § 344; liv. iii. ch. 4^ § 63 j ch. 5, 
\h 73—77. 
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not an immutable rule of law, but depends on political coo- 
uderations, which may continually vary."^^ 

S 10. Among these considerations is the conduct observed by the 

^pi^^. enemy. If he confiscates property found within his territory, 
or debts due to our subjects on the breaking out of war, it 
would certainly be just, and it may, under certain circum- 
stances, be politic, to retort upon his subjects by a similar 
proceeding. This principle of reciprocity operates in many 
cases of international law. It is stated by Sir W. Scott to be 
the constant practice of Great Britain, on the breaking out 
of war, to condemn property seized before the war, if the 
enemy condemns, and to restore if the enemy restores. '^ It 
is," says he, <' a principle sanctioned by that great foundation 
of the law of England, Magna Charta itself, which prescribes, 
that at the commencement of a war, the enemy's merchants 
shall be kept and treated as our own merchants are kept and 
treated in their country."^' And it is also slated in the re- 
port of the English civilians in 1753, before referred to, in 
order to enforce their argument, that the king of Prussia could 
not justly extend his reprisals to the Silesia loan, that 
^ French ships and cfTccts, wrongfully taken, after the Spanish 
war, and before the French war, have, during the heat of the 
4. war with France, and since, been restored by sentence of 
your Majesty's courts to the French owners. No such ships 
or efiects ever were attempted to be confiscated as enemy's 
property, here, during the war ; because, had it not been for 
the wrong first done, these effects would not have been in 
your Majesty's dominions.'^ 

»• 
^11. The ancient law of England seems thus to have surpassed 

JJJ^j^ in liberality its modem practice. In the recent maritime 
wars commenced by that country, it has been the constant 
usage to seize and condemn as droits of adnnralty the pro- 
perty of the enemy found in its ports at the breaking out of 

i« Mr. Chief Justice Marshall in Brown v. the United Slates, Cmnch's Rep. 
vol. vni. 
^ Bobiasofi's Adm. Rep. vol. i. p. G4. The Santa Cruz. 
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iMistifiliesy and tlus practice does not appear to have been 
infcenoed hj the corresponding conduct of the enemy in 
that leipect. As has been observed by an English writer, 
rrmnnmfing oo the judgment of Sir W. Scott in the case of 
the D«tch ships, ** there seems something of subtlety in the 
AtinctiQii between the virtual and the actual declaration of 
hostilities^ and m the device of giving to the actual declara« 
tioB a letinspective eiBcacy, in order to cover the defect of 
the virtnl dedaiation previously impUed''^^ 

In respect to debts due to an enemy previously to the S 1^- 
commencement of hostilities, the law of Great Britain pur- ^ ^^ 
sues a policy of a more liberal, or at least <^ a wiser cha* m^r. 
racter. A maritime power which has an overwhelming naval 
superiority may have an interest, or may suppose it has an 
interest, in asserting the right of confiscating enemy's pro- 
perty seized before an actual declaration of war ; but a na- 
tion, which by the extent of its capital must generally be 
the creditor of every other commercial country, can certainly 
have no interest in confiscating debts due to an enemy, since 
that enemy might, in almost every instance, retaliate with 
much more injurious efiect Hence, though the prerogative 
of confiscating such debts, and compelling their payment to 
the crown, still theoretically exists, it is seldom or never * 
practically exerted. The right of the original creditor to 
sue for the recovery of the debt is not extinguished : it is 
only suqpended during the war, and revives in full force on 
the restoration of peace. ^^ 

Such, too, is the law and practice of the United States. 
The debts due by American citizens to British subjects before 
the war of the revolution, and not actually confiscated, were 
judicially considered as revived, together with the right to 
sue fi)r their recovery, on the restoration of peace between 
the two countries. The impediments which had existed to 

w Chitty's Law of Nations, ch. 3, p. 80. 

17 Boaanqaet and Puller's Rep. vol. iii. p. 191. Fiirtado v. Rogers. Ve- 
fKj, Jan. Bep. toL ziii. p. 71, ex parte Boussmakcr. Edward's Adm. Bep. 
p. GO. TheNuestimSeiioimdelosDdorea. 
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the collection of British debts under the local laws of the 
different states of the confederation were stipulated to be re- 
moved by the treaty of peace in 1783 ; but this stipulation 
proving ineffectual for the complete indemnification of the 
creditors, the controversy between the two countries on thw 
subject was finally adjusted by the payment of a sum en bloc 
fay the government of the United States for the use of the 
British creditors. The commercial treaty of 1794 also con- 
tained an express declaration that it was unjust and impolitic 
that private contracts should be impaired by national diiSer- 
ences, with a mutual stipulation that '* neither the debts due 
from individuals of the one nation to individuals of the other, 
nor shares, nor moneys which they may have in the public 
or private banks, shall ever, in any event of war, or national 
differences, be sequestered or confiscated."" 

On the commencement of hostilities between France and 
Great Britain in 1793, the former power sequestrated the 
debts and other property belonging to the subjects of her 
enemy, which decree was retaliated by a countervailing 
measure on the part of the British government By the ad- 
ditional articles to the treaty of peace between the two pow- 
ers, concluded at Paris in April, 1814, the sequestrations 
were removed on both sides, and commissaries were appoint- 
ed to liquidate the claims of British subjects for the value of 
their property unduly confiscated by the French authorities, 
and also for the total or partial loss of the debts due to them, 
or other property unduly retained under sequestration subse- 
quently to 1792. The engagement thus extorted from France 
may be considered as a severe application of the rights of 
conquest to a fallen enemy, rather than a measure of even- 
handed justice ; since it does not appear that French pro- 
perty, seized in the ports of Great Britain and at sea, in an- 
ticipation of hostilities, and subsequently condemned as droits 
of admiralty, was restored to the original owners under this 
treaty on the return of peace between the two countries.^* 

18 Dallas* Rep. vol. iii. pp. 4. 5, 199—285. 
1^ Afortens, Nouveau Recaeil, torn. ii. p. 15. 
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So also, on the rupture between Great Britain and Den- 
mark in 1807, the Danish ships and other property, which 
had been seized in the British ports and on the high seas be- 
fore the actual declaration of hostilities, were condemned as 
droits of admiralty by the retrospective operation of the de- 
claration. The Danish government issued an ordinance, reta^ 
liating this seizure by sequestrating .all debts due from Danish 
to British subjects, and causing them to be paid into the 
Danish royal treasury. The English court of King's Bench 
determined that this ordinance was not a legal defence to a 
suit in England for such a debt, not being conformable to the 
usage of nations ; the text writers having condemned the 
practice, and no instance having occurred of the exercise of 
the right, except the ordinance in question, for upwards of a 
century. The soundness of this judgment may well be ques- ^jj^- 
tioned. It has been justly observed, that between debts con- 
tracted under the faith of laws, and property acquired on the 
faith of the same laws, reason draws no distinction ; and the 
right of the sovereiga to confiscate debts is precisely the 
same with the right to confiscate other property found within 
the country on the breaking out of the war. Both require 
some special act expressing the sovereign will, and both de: 
pend, not on any inflexible rule of international law, but on 
political considerations by which the judgment of the sove- 
reign Inay be guided.** 

One of the immediate consequences of the commencement 4 13. 
of hostilities is the interdiction of all commercial intercourse ^J^^^ 
between the subjects of the states at war, without the license enemy, 
of their respective governments. In Sir W. Scott's judgment, "JJ ^^ ^ 
in the case of the Hoop, this is stated to be a principle of of subjecu 
universal law, and not peculiar to the maritime jurisprudence Jgerent 
of England. It is laid down by Bynkershoek as a universal state. 
principle of law. " There can be no doubt," says that wri- 
ter, " that from the nature of war itself, all commercial in- 
tercourse ceases between enemies. Although there be no 

80 Maule & Selwyn's Rep. vol. vi. p. 92. Wolff r. Oxholm. Cnmch's 
Bep. vol. viii. p. 110. BroMrn v. the Umted States. 
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special interdiction of such intercourse, as is often the case, 
commerce is forbidden by the mere operation of the law of 
war. Declarations of war themselves sufficiently manifest it, 
for they enjoin on every subject to attack the subjects of the 
other prince, seize on their goods, and do them all the barm 
in their power. The utility, however, of merchants, and the 
mutual wants of nations, have almost got the better of the 
law of war, as to commerce. Hence it is alternately per- 
mitted and forbidden in time of war, as princes think it most 
for the interests of their subjects. A commercial nation is 
anxious to trade, and accommodates the laws of war to the 
greater or lesser want that it may be in of the goods of others. 
Thus sometimes a mutual commerce is permitted generally; 
sometimes as to certain merchandises only, while others are 
prohibited ; and sometimes it is prohibited altogether* But 
in whatever manner it may be permitted, whether generally 
or specially, it is always, in my opinion, so far a suspension 
of the laws of war ; and in this manner, there is partly war 
and partly peace between the subjects of both countries.**" 

** It appears from these passages to have been the law of 
Holland. Falin states it to have been the law of France, 
whether the trade was attempted to be carried on in national 
or in neutral vesseb ; and it appears from a case cited (in the 
Hocp) to have been the law of Spain ; and it may without 
rashness be affirmed to be a general principle of law in most 
of the countries of Europe."** 

Sir W, Scoti proceeds to state two grounds upon which this 
sort of communication is forbidden. The first is, that ^' by 
the law and constitution of Great Britain the sovereign alone 
has the power of declaring war and peace. He alone, there- 
fore, who has the power of entirely removing the state of 
war, has the power of removing it in part, by permitting, 
where he sees proper, that commercial intercourse which is 
a partial suspension of the war. There may be occasions on 
which such an intercourse may be highly expedient ; but it 
Is not for individuals to determine on the expediency of such 

*^ Bynkershoek, Quxst. Jur. Pub. lib. i. cap. 3. 

» Yalin, Comm. sur I'Oidonn. de la liuine, 11?. iii. tit 6^ art. 3. 
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occasions^ on their own notions of commerce merely, and 
possibly on grounds of private advantage not very reconcilea- 
bie with the general interests of the state. It is for the state 
alone, on more enlarged views of policy, and of all circum- 
stances that may be connected with such an intercourse, to 
determine when it shall be permitted, and under what regu- 
lations; No principle ought to be held more sacred than that 
this intercourse cannot subsist on any other footing than that of 
the direct permission of the state. Who can be insensible to 
the consequences that might follow, if every person in time 
of war had a right to carry on a commercial intercourse 
with the enemy, and, under colour of that, had the means of 
carrying on any other species of intercourse he might think 
fit ? The inconvenience to the public might be extreme ; and 
where is the inconvenience on the other side, that the mer- 
chant should be compelled, in such a situation of the two 
countries, to carry oh his trade between them (if necessary) 
under the eye and control of the government charged with 
the care of the public safety 1 

'< Another principle of law, of a less politic nature, but 
equally general in its reception and direct in its application, 
forbids this sort of communication as fundamentally incon- 
sbtent with the relation existing between the two belligerent 
countries ; and that is, the total inability to sustain any con- 
tract by an appeal to the tribunals of the one country, on 
the part of the subjects of the other. In the law of almost 
every country, the character of alien enemy carries with it a 
disability to sue, or to sustain, in the language of the civilians, 
a persona standi in judicio. A state in which contracts can- 
not be enforced cannot be a state of legal commerce. If the 
parties who are to contract have no right to compel the per- 
formance of the contract, nor even to appear in a court of 
justice for that purpose, can there be a stronger proof that 
the law imposes a legal inability to contract ? To such trans- 
actions it gives no sanction — they have no legal existence; 
and the whole of such commerce is attempted without its 
protection, and against its authority. Bynkershoek expresses 
himself with force upon this argumenti in his first book» 
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chapter vii., where he lays down that the legality of com- 
merce and the mutud use of courts of justice are inseparable. 
He says, that cases of commerce are undistinguishable from 
cases of any other species in this respect : * But if the enemy 
be once permitted to bring actions, it is difficult to distinguish 
from what causes they may arise ; nor have I been able to ob- 
serve that this distinction has ever been carried into practice.'" 

Sir W. Scott then notices the constant current of decisicnis 
in the British courts of prize where the rule had been rigidly 
enforced in cases where acts of parliament had, on different 
occasions, been made to relax the navigation law and other 
revenue acts ; where the government had authorized, under 
the sanction of an act of parliament, a homeward trade from 
the enemy's possessions, but had not specifically protected 
an outward trade to the same, though intimately connected 
with that homeward trade, and almost necessary to its exis- 
tence ; were strong claims, not merely of convenience, but 
of necessity, excused it on the part of the individual ; where 
cargoes had been laden before the war, but the parties had 
not used all possible diligence to countermand the voyage 
after the first notice of hostilities ; and where it had been 
enforced, not only against British subjects, but also against 
those of its allies in the war, upon the supposition that the 
rule was founded upon a universal principle, which states al- 
lied in war had a right to notice and apply mutually to each 
other's subjects. 

Such, according to this eminent civilian, are the general 
principles of the rule under which the public law of Europe, 
and the municipal law of its different states, have interdicted 
all commerce with an enemy. It is thus sanctioned by the 
double authority of public and of private jurisprudence ; and 
is founded both upon the sound and salutary principle forbid- 
ding all intercourse with an enemy, unless by permission of 
the sovereign or state, and upon the doctrine that he who is 
hostis — who has no persona standi in judicio, no means of en- 
forcing contracts, cannot make contracts unless by such per- 
mission.^ 

^ Robinson's Adni. Rep. voL L p. 196. The Hoop. 
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The same principles were appKed Wihe American courts Deciaom 
of justice to the intercourse of their dflkens with the enemy American 
on the breaking out of the late.war between the United States omuts* 
and Great Britain. A case occurred in which a citizen had 
purchased a quantity of goods within the British territory, a 
long time previous to the declaration of hostilities, and had 
deposited them on an island near the frontier; upon the 
breaking out of hostilities, his agents had hired a vessel to 
proceed to the place of deposite, and bring away the goods; 
on her return she was captured, and, with the cargo, con- 
demned as prize of war. It was contended for the claimant 
that this was not a trading within the meaning of the cases 
cited to support the condemnation ; that, on the breaking out 
of war, every citizen had a right, and it was the interest of 
the community to permit its members, to withdraw property 
purchased before the war, and lying in the enemy's country. 
But the supreme court determined that whatever relaxation 
of the strict rights of war the more mitigated and mild prac- 
tice of modem times might have established, there had been 
none on this subject The universal sense of nations had ac- 
knowledged the demoralizing efiects which would result from 
the admission of individual intercourse between the states at 
war. The whole nation is embarked in one common bottom, 
and must be reconciled to one common fate. Every indi- 
vidual of the one nation must acknowledge every individual 
of the other nation as his own enemy, because he is the 
enemy of his country. This being the duty of the citizen, 
what is the consequence of a breach of that duty T The law 
of prize is a part of the law of nations. By it a hostile cha- 
racter is attached to traide, independent of the character of 
the trader who pursues or directs it. Condemnation to the 
captor is equally the fate of the enemy's property, and of that 
found engaged in an anti-neutral trade. But a citizen or 
ally may be engaged in a hostile trade, and thereby involve 
his property in the fate of those in whose cause he embarks. 
This liability of the property of a citizen to condemnation as 
prize of war may likewise be accounted for on other consi- 

29 
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deratkms. Every thiog that issues from a hostile country is, 
jvimi, fadtt |he property of the enemy ; and it is incumbent 
upon the claimant to support the negative of Ihe pfopositioiu 
But if the claimant be a citizen, or an ally, at the same time 
that he makes out his interest, be confesses tUb commission of 
an ofience, which, under a well known rule of the municipal 
law, deprives him of fab right to prosecute his cbim. Nor did 
this doctrine rest upon abstract reasoning only: it was sup- 
ported by the practice of the most enlightened, perhaps it 
might be said, of all commercial nations: and it affimled the 
court full confidence in their judgment in this case, that thqr 
faund, upon recurring to the records of the court of appeak 
in prize causes established during the war of the revolution, 
that in various cases it was reasoned upon as the estaUidied 
bw of that court Certain it was, that it was the law of 
England before the American revolution, and therefore 
formed a part of the admiralty and maritime jurisdiction 
conferred upon the United States courts by their federal con- 
stitution. Whether the tradings in that case, was such as ia 
the eye of the prize law subjects the property to capture and 
confiscation, depended on the legal force of the term. . If by 
tradings in the law of prize, were meant that rignification of 
^ term, which consists in negotiation or contract, the case 
would certainly not come under the penalty of the rule. Bat 
the object, policy, and spirit of the rule are intended to cut 
off all communication, or actual locomotive intercourse be- 
tween individuals of the states at war. N^otiation or con- 
tract had therefore no necessary connexion with the o£fence. 
Intercourse, inconsistent with actual hostility, is the o^nce 
against which the rule is directed; and by substituting this 
term for that of trading with ihe enemy^ an answer was given 
to the argument, that this was not a trading within the mean- 
ing of the cases cited. Whether, on the breaking out of war, 
a citizen has a right to remove to his own country with his 
property, or not, the claimant certainly had not a right to 
leave his own country for the purpose of bringing '^home his 
property- from an enemy country. As to the claim for the 
vessel, it was held to be founded upon no pretext whatever ; 
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fiir the undertaking was alt(^ether voluntary and inexcu- 
sable.^ 

So also, where goods were purchased, some time before 
the war, by the agent of an American citizen in Great Britain, 
but not shipped until nearly a year after the declaration of 
hostilities, they were pronounced liable to confiscation. Sup- 
fomng a citizen had a right, on the breaking out of hostilities, 
to withdraw his property, purchased before the war, from 
the enemy's country, (on which the court gave no opinion,) 
Mich right must be exercised with due diligence, and within 
a reasonable time after a knowledge of hostilities. To ad- 
nit a citizen to withdraw property from a hostile country a 
long time after the commencement of war, upon the pretext 
of its having been purchased before the war, would lead to 
the most injurious consequences, and hold out temptations to 
every species of fraudulent and illegal traffic with the enemy. 
To such an unlimited extent the right could not exist*^ 

We have seen what is the rule of public and municipal 
law on this subject, and what are the sanctions by which it 
is guarded. Various attempts have been made to evade its 
operation, and to escape its penalties ; but its inflexible rigour 
has defeated all these attempts. The apparent exceptions to 
the rule, far from weakening its force, confirm and strengthen 
it They all resolve themselves into cases where the trading 
was with a neutral, or the circumstances were considered as 
implying a license, or the trading was not consummated until 
the enemy had ceased to be such. In all other cases, an ex- 
press license from the government is held to be necessary to 
l^alize commercial intercourse with the enemy.^ 

Not only is such intercourse with the enemy, on the part % 14, 
of the subjects of the belligerent state, prohibited and pun- J^J^^ 

. *4 Cmnch's Rep.ToL viiL p. 155. The Rapid. 

^ Cranch's Rep. yoL viii. p. 434. The St I^wtence* YoL iz. p. 120, 
B.C. 

^ Robinson's Adm. Rep. vol. vi. p. 127. The Franklin. VoL iv. p. 195. 
The Madonna delle Grazie. Vol. v. p. 141. The Jufirow Catharina. P. 
251. The Alby. Wheaton's Rep. toL iL Appendix, Note I. p. 34. 
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ocNnmon ished with confiscation in the prize courts of their own coon^ 
klXf on*^ try, but, during a conjoint war, no subject of an ally can trade 
the part of with the common enemy, without being liable to the forfeiture 
uct^ ** in the prize courts, of the ally of his property engaged in such 
trade. This rule is a corollary of the other, and is founded 
upon the principle that such trade is forbidden to the sul^jects 
of the co-bcUigcrent by the municipal law of his own coun- 
try, by the universal law of nations, and by the express or 
implied terms of the treaty of alliance subsisting between 
the allied powers. And as the former rule can be relaxed 
only by the permission of the sovereign power of the state, so 
this can be relaxed only by the permission of the allied na- 
tions according to their mutual agreement A declaration of 
hostilities naturally carries with it an interdiction of all com- 
mercial intercourse. Where one state only is at war, this in- 
terdiction may be relaxed as to its own subjects without in- 
juring any other states; but when allied nations are pursuing 
a common cause against a common enemy, there is an implied, 
if not an express contract, that neither of the co-belligerent 
states shall do anv thing to defeat the common object If one 
state allows its subjects to carry on an uninterrupted trade with 
the enemy, the consequence will be that it will supply aid and 
comfort to the enemy which may be injurious to the common 
cause. It should seem that it is not enough, therefore, to 
satisfy the prize court of one of the allied states, to say that 
the other has allowed this practice to its own subjects ; it 
should also be shown, either that the practice is of such a 
nature as cannot interfere with the common operations, or 
that it has the allowance of the other confederate state.*^ 

§ 15. It follows as a corollary from the principle, interdicting all 

wSSrAc commercial and other pacific intercourse with the public 

enemy enemy, that every species of private contract made with his 

P«*» » subjects during the war is unlawful. The rule thus deduced 

is applicable to insurance on enemy's property and trade ; to 

^ Bytikenhoek, Quaeft Jur. Pub. lib. i. cap. 10. Bobinson's Adnu Bep. 
vol hr. p. 251 s Ti^ yi. p. 403. The Nq>tiiiiiia. 
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the drawing and negotiating of bills of exchange between sub- 
jects of the powers at war ; to the remission of funds, in 
money or bills, to the enemy's country ; to commercial part- 
nerships entered into between the subjects of the two couur 
tries after the declaration of war, or existing previous to the 
declaration, which last are dissolved by the mere force and 
act of the war itself, although as to other contracts it only 
suspends the remedy.^ 

ChroliuSf in the second chapter of his third book, where he § 1^* 
is treating of the liability of the property of subjects for the domiciled 
injuries committed by the state to other communities, lays »" **^ , 
down that ** by the law of nations, all the subjects of the of- countiy 
fending state, who are such from a permanent cause, whether ***'*]^^ 
natives or emigrants from another country, are liable to re- 
prisals, but not so those who are only travelling or sojourning 
for a little time ; — for reprisals," says he, " have been intro- 
duced ds a species of charge imposed in order to pay the 
debts of the public ; from which are exempt those who are 
only temporarily subject to the laws. Ambassadors and their 
goods are, however, excepted from this liability of subjects, 
but not those sent to an enemy." In the fourth chapter of 
the same book, where he is treating of the right of killing 
and doing other bodily harm to enemies, in what he calls 
solemn zDar^ he holds that this right extends, ** not only to those 
who bear arms, or are^subjects of the^author of the war, but 
to aU those who are found within the enemy's territory. In 
fact, as we have reason to fear the hostile intentions even of 
strangers who are within the enemy's territory at the time, 
that is sufficient to render the right of which we are. speak- 
ing applicable even to them in a general war. In which re- 
spect there is a distinction between war and reprisals, which 
last, as we have seen, are a kind of contribution paid by the 
subjects for the debts of the state."^ 

» Bynkenhoek, Qusst Jur. Pub. lib. i. cap. 31. Duponceau's Tnois. p. 
165,. Note. Kent's Commentaries on American Luar, vol. i. p. 64. 
» De Jur. Bel. ac Paclib. ill cap. 2, §7i cap. 4^ § 6. 
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BarheyraCf in a note collating these paanges, observes, that 
** the late M. Cocceius, in a dissertation which I have al- 
ready cited, De Jure Belli in Amicotf rejects this distinction, 
and insists that even those foreigners who have not been al- 
lowed time to retire ought to be considered as adhering to the 
enemy, and for that reason justly exposed to acts of hostility. 
In order to supply this pretended defect, be alterwards distin- 
guishes foreigners who remain in the country, from those who 
only transiently pass through it, and are constrained by sick- 
ness or the necessity of their affiiirs. But this is alone suf- 
ficient to show that, in this place, as in many others, he cri- 
ticised our author without understanding him. In the fol- 
lowing paragraph, Grotius manifestly distinguidie^ from the 
foreigners of whom he has just spoken those who are per- 
manent subjects of the enemy, by whom he doubtless under- 
stands, as the learned Gronovius has already explained, those 
who are domiciled in the country. Our author explains his 
own meaning in the second chapter of this book, in speaking 
of reprisals, which he allows against this species of foreigners, 
whilst he does not grant them against those who 6n]y pass 
through the country, or are temporarily resident in it"*^ 

Whatever may be the extent of the claims of a man's 
native country upon his political allegiance, there can be no 
doubt that the natural-born subject of one country may be- 
come the citizen of another, in time of peace, for the pur- 
poses of trade, and may become entitled to all the commer- 
cial privileges attached to his acquired domicil. On the other 
hand, if war breaks out between his adopted country and liis 
native country, or any other, his property becomes liable to 
reprisals in the same manner as the efiects of those who owe 
a permanent allegiance to the enemy state. 

f 17f As to what species of residence constitutes such a domicil 

rai^nce^ as will render the party liable to reprisals, the text writers 
conrtitu- are deficient in definitions and details. Their defects are 
^ *^*" supplied by the precedents furnished by the British prize 
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courtSi which, if they have not applied the principle with 
undue severity in the case of neutrals, have certainly not 
mitigated it in its application to that of British subjects resi- 
dent in the^enemy's country on the commencement of hostili- 
ties. 

In the judgment of the lords of appeal in prize causes, upon 
the cases arising out of the capture of St. Eustatius by Admi- 
ral Rodney, delivered in 1785 by Lord Camden^ he stated 
that << if a man went into a foreign country upon a visit, to 
travel for health, to settle a particular business, or the like» 
he. thought it would be hard to seize upon his goods ; but a 
residence, not attended with these circumstances, ought to be 
considered as a permanent residence." In applying the evi- 
dence and the law to the resident foreigners in St. Eustatius^ 
he said, that '' in every point of view, they ought to be c(m-r 
sidered resident subjects. Their persons, their lives, their 
industry, were employed for the benefit of the state under 
\KdM>se protection they lived ; and if war broke out, they con- 
tinuing to reside there, paid their proportion of taxes, im- 
posts, and the like, equaUy with natural-born subjects, and 
no doubt come within that description/'^^ 

"Time," says Sir W.Scoit^ "is the grand ingredient in consti-- 
tuting domicil. In most C£Lses,it is unavoidably conclusive. It is. 
not unfrequently said, that if a person comes only for a special 
purpose^ that shall not fix a domiciL This is not to be takea 
in an unqualified latitude, and without some respect to the 
time which such a purpose may or shall occupy ; for if the 
purpose be of such a nature as may probably ^ or does actually f, 
detain the per^n for a great length of time, a g^eral resi- 
dence might grow upon the special purpose. A special pur- 
pose may Io^mL a nian to a country, where it shall detain him 
the whole oi^s life. Against such a long residence, the plea 
of an original special purpose could not be averred ; it must 
be inferredphi such a case, that other purposes forced them- 
selves upon him, and mixed themselves with the original de- 

« MS. proceedings of the Commissioners under the Treaty of 1794^ be- 
tween Great Britain and the United States. Opinion of Mr. W. Pinkney. ioi 
the case o f the Betsey. 
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sign, and impressed upon him the character of the country 
where he resided. Supporing a man comes into a belligerent 
country at or before the beginning of a war, it is certainly 
reasonable not to bind him too soon to an acquired character, 
and to allow him a fair time to disentangle himself; but if he 
continues to reside during a good part of the war, contribut- 
ing l^-lbe payment of taxes and other means to the strength 
of that country, he could not plead his special purpose with 
any eflfect against the rights of hostility. If he could, there 
would be no sufficient guard agunst the frauds and abuses of 
masked, pretended, original and sole purposes of a long-con- 
tinued residence. There is a time which will estop such a 
plea ; no rule can fix the time d priorif but such a rule there 
must be. In proof of the efficacy of mere time, it is not im- 
pertinent to remark that the same quantity of business, which 
would not fix a domicil in a certain quantity of time, would 
nevertheless have that efi*ect if distributed over a laiger space 
of time. This matter is to be taken in the compound ratio 
of the time and the occupation, with a great preponderance 
on the article of time : be the occupation what it may, it 
cannot happen, with but few exceptions, that mere length of 
time shall not constituted domicil."^* 

In the case of the Indian Chiefs determined in 1800, Mr. 
Johnson, a citizen of the United States domiciled in England, 
had engaged in a mercantile enterprise to the British East 
Indies, a trade prohibited to British subjects, but allowed to 
American citizens under the commercial treaty of 1794, be- 
tween the United States and Great Britain. The vessel 
came into a Britbh port on its return voyage, and was seized 
as engaged in illicit trade. Mr. Johnson, having then left 
England, was determined not to be a British M^ject at the 
time of capture, and restitution was decreed, ^n delivering 
his judgment in this case, Sir W. Scott said, ** TaJupg it to be 
clear that the national character of Mr. Johnson^s a British 
merchant, was founded in residence only, that it was ac- 
quired by residence, and rested on that circumstance alone, 

^ Robinson's Adm. Rep. vol. ii. p. 324. The Hannony. 
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it must be held that from the moment he turned his back on 
the country where he resided^ on his way to his own country, 
he was in the act of resuming his original character, and 
must be considered as an American. The character that is 
gained by residence, ceases by non-residence. It is an ad- 
ventitious character, and no longer adheres to him from the 
moment he puts himself in motion, bond, fde^ to quit the 
country, sine animo revertendu"^ 

,The native character easily reverts, and it requires fewer The native 
circumstances to constitute domicil, in the case of a native ^^5^^ 
subject, than to impress the national character on one who is verts, 
originally of another countiy. Thus the property of a 
Frenchman, who had been residing and was probably natu- 
ralized in the United States, but who had returned to St. 
Domii^o, and shipped from thence the produce of that island 
to France, was condemned in the High Court of Admiralty.^ 

In the Inaian Chiefs the case of Mr. Dutilth is referred to 
by the claimant's counsel, as having obtained restitution, 
though at the time of sailing he was resident in the enemy's 
countiy; but a decision of the lords of appeal, in 1800, is 
mentioned by Sir C. Robinson, in which Mr. Dutilth's pro- 
perty was condemned according to the circumstances of his 
residence at the time of capture. That decision is more par- 
ticularly stated by Sir J. Nicholl, at the hearing of the case 
of the Harmony before the lords, July 7, 1803. *• The case 
of Mr. Dutilth also illustrates the present. He came to Eu- 
rope about the end of July, 1793, at a time when there was 
a great deal of alarm on account of the state of commerce. 
He went to Holland, then not only in a state of amity, but of 
alliance with this country; he continued there until the 
French entMd. During the whole time he was there, he 
was without any establishment ; he had no counting-house ; 
he had no i^ntracts nor dealings with contractors there ; he 

^ Robinson's Adm. Rep. vol. iii. p. 12. The Indian ChieC 
^ Robinson's Adm. Rep. vol. v. p. 99. La Virginie. The same rule is 
also adopted in the prize law of France, (Code des Prises, torn. i. pp. 92, 
139, 303,) and by the American prize courts, (Wheaton's Rep. vol. ii. p, 
76.) The Dos Hermanos. 
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employed merchants there to sell his property, paying them 
a commission. Upon the French entering into Holland, he 
applied for advice to know >¥hat was left for him to do under 
the circumstances, having remained there on account of the 
doubtful state of mercantile credit, which not only afiected 
Dutch and American, but £nglish houses, who were all look- 
ing after the state of credit in that country. In 1794, whea 
the French came there, Mr. D. applied to Mr. Adams, the 
American minister, who advised him to stay until he could 
get a passport. He continued there until the latter end of 
that year, and having wound up his concerns, came away. 
Some part of his property was captured before he came 
there. That part which was taken before he came there 
was restored to him, (the Fair American, Adm. 1706,) but 
that part which was taken while he was there was con- 
demned, and thai because he was in Holland at the time of 
the capture." — (The Hannibal and Pomona,. Lords, 1800.)" 
The case of the Dianas determined by Sir W. Scott in 1803; 
is also full of instruction on this subject During the war 
which commenced in 1795 between Great Britain and Hot 
land, the colony of Demerara surrendered to the British arms^ 
and by the treaty of Amiens it was restored to the Dutch. 
That treaty contained an article allowing the inhabitants, of 
whatever country they might be, a term of three years, to 
be computed from the notification of the treaty, for the pur- 
pose of disposing of their efTects acquired before or during 
the war, in which term they might have the free enjoyment 
of their property. Previous to the declaration of war against 
Holland in 1803, the Diana and several other vessels, laden 
with colonial produce, were captured on a voyage from De- 
merara to Holland. Immediately after the d^laration, and 
before the expiration of the three years from the notificatH)B 
of the treaty of Amiens, Demerara again surrendered to Great 
Britain. Claims to the captured property wereTSIed by ori- 
ginal British subjects, inhabitants of Demerara, some of whom 
had settled in the colony while it was in possession of Great 

» Wbeaton'a Rep. vol. ii. p. 56^ Note* 
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Britain; others before that event. The cause came on for 
hearing after it had again become a British colony. 

Sir fV. Scott decreed restitution to those British subjects 
mho had settled in the colony while in British possession, but 
condemned the property of those who had settled there before 
that time. He held that those of the first class by settling in 
Demerara while belonging to Great Britain, afforded a pre- 
sumption of their intending to return if the island should be 
transferred to a foreign power, which presumption, recognised 
by the treaty, relieved those claimants from the necessity of 
proving such intention. He thought it reasonable that they 
should be admitted to their jus postliminii, and he held them 
entitled to the jprotection of British subjects. But he was 
clearly of opinion that ** mere recency of establishment would 
not avail, if the intention of making a permanent residence 
there was fixed upon the party. The case of Mr. Whitehill 
fully established this point. He had arrived at St. Eustatius 
only a day or two before Admiral Rodney and the British 
forces made their appearance ; but it was proved that he had 
gone to establish himself there, and his property was con- 
demned. Here recency, therefore, would not be sufficient." 

But the property of those claimants who had settled in De- 
Hierara before that colony came into the possession of Great 
Britain, was condemned ** Having settled without any faith 
in British possession, it cannot be supposed," he said, that 
they would have relinquished their residence because that 
possession had ceased. They had passed from one sove- 
reignty with indifference ; and if they may be supposed to 
have looked again to a connexion with this country, they 
must have viewed it as a circumstance that was in no degree 
likely to affect their intention of remaining tliereu On the 
situation of persons settled there previous to the time of Bri- 
tish possession, Ifeel myself obliged to pronounce that they 
must be considered in the same light as persons resident in 
Amsterdam. It must be understood, however, that if there 
were among these any who were actually removing, and that 
fact is properly ascertained, their goods may be capable of 
restitution. All that I mean to express isj that there must 
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be evidence of an intention to remove on the part of those 
who settled prior to British possession, the presamption not 
being in their favour.**^ 
CMC of The case of the Ocean, determined in 1804, was a claim 

H*"? relating to British subjects settled in foreign states in time of 
from tlie amity, and taking early measures to withdraw themselves on 
^^H^ the breaking out of war. It appeared that the claimant had 
on the been settled as a partner in a house of trade in Holland, but 
J^^f^^ that he had made arrangements for the dissolution of the 
partnership, and was prevented from removing personally 
only by the violent detention of all British subjects who hap- 
pened to be within the territories of the enemy at the break- 
ing out of the war. In this case, Sir fF. Scott said, ^ it would, 
I think, be going further than the law requires, to conclude 
this person by his former occupation, and by his present con- 
strained residence in France, so as not to admit him to have 
taken himself out of the eflect of supervening hostilities, by 
the means which he had used for his removal On sufficient 
proof being made of the property, I shall be disposed to hxM 
him entitled to restitution."^ 

In a note to this case, Sir C. Robinson states that the situa- 
tion of British subjects wishing to remove from the enemy's 
country on the event of a war, but prevented by the sudden 
occurrence of hostilities from taking measures sufficiently 
early to obtain restitution, formed not unfrequently a case of 
considerable hardship in the prize court. He advises per- 
sons so situated, on their actual removal, to make application 
to government for a special pass, rather than to trust valua- 
ble property to the effect of a mere intention to remove, du- 
bious as that intention may frequently appear under the cir- 
cumstances that prevent it from being carried into execution. 
And Sir fV. Scott, in the case of the Dree GAroeders^ observes, 
" that pretences of withdrawing funds are, at all times, to be 
watched with considerable jealousy ; but when the transac- 
tion appears to have been conducted hondjlde with that view, 
and to be directed only to the removal of property, which the 

M Robinson's Adm. liep. yoL v. p. 60. The Diana. 
*7 Bobinsonls Adm. Rep. vol v. p. 9L 
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accideats of war may have lodged in the belligerent coun- 
try, cases of this kind are entitled to be treated with some 
indulgence." But in a subsequent case, where an indulgence 
was allowed by the court for the withdrawal of British pro- 
perty under peculiar circumstances, he intimated that the 
djecree of restitution in that particular case was not to be un- 
derstood as in any degree relaxing the necessity of obtaining 
a license wherever property is to be withdrawn from the 
enemy's country.^' 

The same principles as to the effect of domicil or commer- Declnons 
cial inhabitancy in the enemy's country were adopted by the American 
prize tribunals of the United States during the late war with courts. 
Great Britain. The rule was applied to the case of native 
British subjects^ who had emigrated to the United States long 
before the war, and became naturalized citizens under the 
laws of the Union, as well as to native citizens residing in 
Great Britain at the time of the declaration. The naturalized 
citizens in question had, long prior to the declaration of war, 
returned to their native country, where they were domiciled 
and engaged in trade at the time the shipments in question 
were made. The goods were shipped before they had a 
knowledge of the war. At the time of the capture, one of 
the claimants was yet in the enemy's country, but had, since 
he heard of the capture, expressed his anxiety to return to 
the United States, but had been prevented by various causes 
set forth in his affidavit Another had actually returned some 
time after the capture, and a third was still in the enemy's 
country. 

In pronouncing its judgment in this case, the Supreme 
Court stated that, there being no dispute as to the facts upon 
which the domicil of the claimants was asserted, the ques- 
tions- of law to be considered were two : Firsts by what 
means and to what extent a national character may be im- 
pressed upon a person, dii&rent from that which permanent 
allegiance gives him 1 and, secondly^ what are the legal con* 
sequences to which this acquired character may expose him, 

^ Robinson's Adm. Rep. vol iv. p. ^34 ; voL y, p. 141. The ifuStrow 
Catharina. 
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iD the event of a war taking place between the country of 
hb residence and that of his birth, or that in which he had 
been naturalized t 

Upon the first of these questions, the opinions of the text 
writers and the decisions of the British courts of prize, al- 
ready cited, were referred to ; but it was added, that in de- 
ciding whether a person has obtained the right of an acquired 
domicil, it was not to be expected that much, if any assist- 
ance, should be derived from mere elementary writers on the 
law of nations. They can only lay down the general princi- 
ples of law, and it becomes the duty of courts of justice to 
establish rules for the proper application of those princifdes. 
The question whether the person to be aflected by the right 
of domicil has sufficiently made known his intention of fixing 
himself permanently in the foreign country, must depend 
upon all the circumstances of the case. If he has made no 
express declaration on the subject, and his secret intention is 
to be discovered, his acts must be attended to as afibrding the 
most satisfactory evidence of his intention. On this ground 
the courts of England have decided, that a person who re- 
moves to a foreign country, settles himself there, and engages 
in the trade of the country, furnishes by these acts such 
evidences of an intention permanently to reside there, as to 
stamp him with the national character of the state where he 
resides. In questions on this subject, the chief point to be 
considered is the animus manendi ; and courts are to devise 
such reasonable rules of evidence as may establish the fact 
of intention. If it sufficiently appears that the intention of 
removing was to make a permanent settlement, or for an in- 
definite time, the right of domicil is acquired by residence 
even of a few days. This was one of the rules of the Bri- 
tish prize courts, and it appeared to be perfectly reasonable. 
Another was that a neutral or subject, found residing in a 
foreign country, is presumed to be there animo manendi; and 
if a state of war should bring his national character into 
question, it lies upon him to explain the circumstances of his 
residence. As to some other rules of the prize courts of 
England, particularly those which fix the national character 
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of a person on the ground of constructive residence or the 
peculiar nature of his trade, the court was not called upon to 
give an opinion at that time ; because in the present case it 
was admitted that the claimants had acquired a right of do- 
micil in Great Britain at die time of the breaking out of the 
war between that country and the United States. 

The next question was, what are the consequences to 
which this acquired domicil may legally expose the person 
entitled to it, in the event of a war taking place between the 
government under which he resides and that to which he 
owes permanent allegiance. A neutral, in this situation, if 
he should engage in open hostilities with the other belligerent, 
would be considered and treated as an enemy. A citizen of 
the other belligerent could not be so considered, because he 
could not, by any act of hostility, render himselfi strictly 
speaking, an enemy, contrary to his permanent allegiance; 
but although he cannot be considered an enemy in the strict 
sense of the word, yet he is deemed such with reference to 
the seizure of so much of his property concerned in the ene- 
my's trade as is connected with his residence. It is found 
adhering to the enemy ; he is himself adhering to the enemy, 
although not criminally so, unless he engages in acts of hosh 
tility against his native country, or perhaps refuses, when re- 
quired by his country, to return. The same rule as to pro- 
perty engaged in the commerce of the enemy, applies to 
neutrals, and for the same reason. The converse of this 
rule inevitably applies to the subject of a belligerent state 
domiciled in a neutral country : he is deemed a neutral by 
both belligerents, with reference to the trade which he carries 
on with the adverse belligerent, and with the rest of the 
world. 

But this national character which a man acquires by re- 
sidence may be thrown off at pleasure by a return to his na- 
tive country, or even by turning his back on the country ia 
which he resided, on his way to another. The reasonable- 
ness of this rule can hardly be disputed. Having once ac- 
quired a national character by residence in a*foreign country, 
he ought to be bound by aU the consequences of it until he 
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has thrown it off, either by an actual return to his native 
country, or to that where he was naturalized, or by com- 
mencing his removal, band Jidcy and without an intention of 
returning. If any thing short of actual removal be admitted 
to work a change in the national character acquired by re* 
sidence, it seems perfectly reasonable that the evidence of a 
bond fide intention should be such as to leave no doubt of its 
sincerity. Mere declarations of such an intention ought 
never to be relied upon, when contradicted, or at least ren- 
dered doubtful, by a continuance of that residence which 
impressed the character. They may have been made to de- 
ceive ; or if sincerely made, they may never be executed. 
Even the party himself ought not to be bound by them, be- 
cause he may afterwards find reason to change his determi- 
nation, and ought to be permitted to do so. But when he 
accompanies these declarations by acts which speak a lan- 
guage not to be mistaken, and can hardly fail to be consum- 
mated by actual removal, the strongest evidence is alBbrded 
which the nature of such a case can furnish. And is it not 
proper that the courts of a belligerent, nation should deny to 
any person the right to use a character so equivocal as to 
put in his power whichever may best suit his purpose when 
it is called in question? If his property be taken trading with 
the enemy, shall he be allowed to shield it from confiscation, 
by alleging that he had intended to remove from the enemy's 
country to his own, then neutral, and therefore that as a neu- 
tral, the trade was to him lawful 7 If war exists between 
^he country of his residence and his native country, and his 
property be seized by the former or by the latter, shall he 
be heard to say, in the former case, that he was a domiciled 
subject of the country of the captor, and in the latter that 
he was a native subject of the country of that captor also, 
because he had declared an intention to resume his native 
character, and thus to parry the belligerent rights of both? 
It was to guard against such inconsistencies, and against the 
frauds which such pretensions, if tolerated, would sanction, 
that the rule above-mentioned had been adopted. Upon 
what sound principle couM a distinction be framed between 
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the case of a neutral and the subject of one belligerent do- 
miciled in the country of the other at the breaking out of 
the war ? The property of each found engaged in the com- 
merce of their adopted country belonged to them before the 
war in their character of subjects of that country, so long as 
they continued to retain their domicil ; and when war takes 
place between that country and any other, by which the two 
nations and all their subjects become enemies to each other, 
it follows that this property, which was once the property of 
a friend, belongs now to him who, in reference to that pro- 
perty, is an enemy. 

This doctrine of the common law courts and prize tri- 
bunals of England is founded, like that mentioned Under the 
first head, upon international law, and was believed to be 
strongly supported by reason and justice. And why, it might 
be confidently asked, should not the property of enemies' 
subjects be exposed to the law of reprisals and of war, so 
long as the owner retains his acquired domicil, or, in the 
words of Grotius, continues a permanent residence in the 
country of the enemy? They were before, and continue 
after the war, bound by such residence to the society of 
which they were members, subject to the laws of the state, 
and owing a qualified allegiance thereto. They are obliged 
to defend it, (with an exception of such subject with relation 
to his native country,) in return for the protection it affords* 
them, and the privileges which the laws bestow upon them 
as subjects. The property of such persons, equally with that 
of the native subjects in their locality, is to be considered as 
the goods of the nation in regard to other states. It belongs in 
some sort to the state, from the right which the state has 
over the goods of its citizens, which make a part of the sum 
total of its riches, and augment its power. ( FaUe/, liv. L 
ch. 14, § 1S2.) *^ In reprisals," continues the same author, 
*Vwe seize on the property of the subject, just as on that of 
the sovereign ; every thing tiiat belongs to the nation is sub- 
ject to reprisals, wherever it can be seized, with the excep- 
tion of a deposite intrusted to the public faith.'' (Liv. il ch. 

18, § 344.) Now if a permanent residence constitutes the 
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person a subject of the country where he is settled, so long 
as he continues to reside there, and subjects his property to 
the law of reprisals as a part of the property of the nation, 
it would seem difficult to maintain that the same conse- 
quences would not follow in the case of an open and public 
war, whether between the adopted and native countries of 
persons so domiciled, or between the former and any other 
nation. 

If then nothing but an actual removal, or a bond Jide ban- 
ning to remove, could change a national character acquired 
by domicil ; and if, at the time of the inception of the voy- 
age, as well as at the time of capture, the property belonged 
to such domiciled person, in his character of a subject ; what 
was there that did or ought to exempt it from capture by the 
cruizers of his native country, if at the time of capture he 
continues to reside in the country of the adverse belligerent? 

It was contended that a native or naturalized subject of 
one country who is surprised, in the country where he was 
domiciled, by a declaration of war, ought to have time to 
make his election to continue there, or to remove to the 
country to which he owes a permanent allegiance ; and that 
until such election be made, his property ought to be protect- 
cd from capture by the cruisers of the latter. This doctrine 
was believed to be as unfounded in reason and justice, as it 
clearly was in law. In the first place, it was founded upon 
a presumption that tlie person will certainly remove before it 
can possibly be known whether he may elect to do so or not 
It was said, that the presumption ought to be made, because 
upon receiving information of the war it would be his duty 
to return home. This position was denied. It was his duty 
to commit no acts of hostility against his native country, and 
to return to her assistance when required to do so ; nor would, 
any jujst nation, regarding the mild principles of the law of 
nations, require him to take arms against his native country, 
or refuse permission to him to withdraw whenever he wished 
to do so, unless under peculiar circumstances, which by such 
removal at a critical period might endanger the public safety. 
The conventional law of nations was in conforniity with thesQ 
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principles. It is not uncommon to stipulate in treaties that 
the subjects of each party shall be allowed to remove with 
their property, or to remain unmolested. Such a stipulation 
does not coerce those subjects to remove or remain. They 
are left free to choose for themselves ; and when they have 
made their election, may claim the right of enjoying it under 
the treaty. But until the election is made, their former cha- 
racter continues unchanged. Until this election is made, if 
the claimant's property found upon the high seas engaged in 
the commerce of his adopted country, should be permitted 
by the cruisers of the other belligerent to pass free under a 
notion that he may elect to remove upon notice of the war, 
and should arrive safe ; what is to be done, in case the owner 
of it should elect to remain where he is? For if captured 
and brought immediately to adjudication, it must, upon this 
doctrine, be acquitted until the election to remain is made 
and known. In short, the point contended for would apply 
the doctrine of relation to cases where the party claiming 
the benefit of it may gain all and can lose nothing. If he, 
after the capture, should find it for his interest to remain 
where he is domiciled, his property embarked before his elec- 
tion was made is safe ; and if he finds it best to return, it is 
safe of course. It is safe, whether he goes or stays. The 
doctrine producing such contradictory consequences was not 
only unsupported by any authority, but would violate prin- 
ciples long and well established in the prize courts of Eng- 
land, and which ought not, without strong reasons w^hich 
may render them inapplicable to America, to be disregarded 
by "the court The rule there was, that the character of 
property during war cannot be changed in transitu by any 
act of the party, subsequent to the capture. The rule indeed 
went farther ; as to the correctness of which, in its greatest 
extension, no judgment needed then to be given: but it might 
safely be affirmed, that the change could not and ought not 
to be efTected by an election of the owner and shipper, made 
subsequent to the capture, and more especially after a know- 
ledge of the capture is obtained by the owner. Observe the 
consequences. The capture is made and known. The owner 
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is allowed to deliberate whether it is bis intention to remaio 
a subject of bis adopted, or of lus native country. If the 
capture be made by the former, then he elects to become a 
subject of that country ; if by the latter, then a subject (^ 
that Could such a privileged situation be tolerated by either 
belligerent T Could any system of law be correct which places 
an individual, who adheres to one belligerent^ and down to 
the period of his election to remove, contributes to increase 
her wealthy in so anomalous a situation as to be clothed with 
the privileges of a neutral as to both belligerents 1 This no- 
tbn about a temporary state of neutrality impressed upon a 
subject of one of the belligerents, and the consequent exen^ 
tiott of his property from capture by either, until he has had 
notice of the war and made his election* was altogether a 
novel theory, and seemed from the course of the argument 
to owe its origin to a supposed hardship to which the contrary 
doctrine exposes him. But if the reasoning employed on the 
subject was correct, no such hardship could exist; for if be* 
fore the election is made, his property on the ocean is liable 
to capture by the cruisers of his native and deserted coun* 
try, it is not only free from capture by those of his adopted, 
country, but is under its protection. The privil^e is sup- 
posed to be equal to the disadvantage, and is therefore just 
The double privilege claimed seems too unreasonable to be 
granted."*^ 

§ 18. The national character of merchants residing in Europe 

Hmhants ^^^ America is derived from that of the country in which 

rending in "^ 

the east they reside. In the eastern parts of the world, European 
persons, trading under the shelter and protection of the fac- 
tories founded there, take their national character from that 
association under which they live and carry on their trade : 
this distinction arises from the nature and habits of the coun- 
tries. In the western parts of the world, alien merchants mix 
in the society of the natives ; access and intermixture are per- 

^Cranch's Rep. vol. viii. p. 253. See other cases of Domicil in the 
American Prize Courts, Wheaton's Rep. v(^ iL Appendix, Note L p. 27* 
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mittedy and they become incorporated to nearly the full ex- 
tent But in the east, from almost the oldest times, an im- 
misciUe character has been kept up ; foreigners are not ad* 
mitted into the general body and mass of the nation ; they 
continue strangers and sojourners, as all their fathers were. 
Thus, with respect to establishments in Turkey, the British 
courts of prize, during war with Holland, determined that a 
merchant, carrying on trade at Smyrna, under the protection 
of the Dutch consul, was to be considered a Dutchman, and 
condemned his property as belonging to an enemy. And 
thus in China, and generally throughout the east, persons ad- 
mitted into a factory are not known in their own peculiar 
national character ; and not being permitted to assume the 
character of the country, are considered only in the character 
of that association or factory. 

But these principles are considered not applicable to the 
vast territories occupied by the British in Hindostan; be- 
cause, as Sir W. Scott observes, ** though the sovereignty of 
the Mogul is occasionally brought forward for purposes of po- 
licy, it hardly exists otherwise than as a phantom : it is not 
applied in any way for the regulation of their establishment& 
Great Britain exercises the power of declaring war and peace, 
which is among the strongest marks of actual sovereignty; 
and if the high and empyrean sovereignty of the Mogul is 
sometimes brought dovm from the clouds, as it were, for the 
purposes of policy, it by no means interferes with the actual 
authority which that country, and the East India Company, 
a creature of that country, exercises there with full effect. 
Merchants residing there are hence considered as British sub- 
jects."^ 

In general, the national character of a person, as neutral § 19. 
or enemy, is determined by that of his domicil; but the pro- trade in the 
perty of a person may acquire a hostile character, indepen- enemy's 
dently of his national character, derived from personal resi- ^^ 
dence. Thus the property of a house of trade established in. 

^ Robinson's Adm. Rep. vol. iii. p: 12. The Indian Chief.. 
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the enemy's country is considered liable to capture and con- 
demnation as prize. This rule does not apply to cases arising 
at the commencement of a war, in reference to persons vrhOf 
during peace, had habitually carried on trade in the enemy's 
country, though not resident there, and are therefore entitled 
to time to withdraw from that commerce. But if a person 
enters into a house of trade in the enemy's country, or con- 
tinues that connexion during the war, he cannot protect him- 
self by mere residence in a neutral country.^ 

§ 2a The converse of this rule of the British prize courts, which 

ofthende ^^ ^'^ ^^^ adopted by those of America, is not extended 
to the case of a merchant residing in a hostile country, and 
having a share in a house of trade in a neutral country. Re- 
sidence in a neutral country will not protect his share in a 
house established in the enemy's country, though residence in 
the enemy's country will condemn his share in a house esta- 
blished in a neutral country. It is impossible not to see, in 
this want of reciprocity, strong marks of the partiality towards 
the interests of captors, which is perhaps inseparable' from a 
prize code framed by judicial l^slation in a belligerent 
country, and adapted to encourage its naval exertions.^ 

§ 21. So also, in general, and unless under special circumstances, 

character ^^® character of ships depends on the national character of 
of abips. the owner as ascertained by his domicil ; but if a vessel is 
navigating under the flag and pass of a foreign country, she 
is to be considered as bearing the national character of the 
country under whose flag she sails : she makes a part of its 
navigation, and is in every respect liable to be considered as 
a vessel of the country ; for ships have a peculiar character 
impressed upon them by the special nature of their docu- 
ments, and are always held to the character with which they 

4> Robinson's Adm. Rep. vol. i. p. 1. The Vigilantia^ Vol. ii. p. 255. The 
Susa. Vol. ill. p. 41. The Portland. Vol. v. pp. 2, 97. The Jonge Clas- 
sina. Wheaton's Rep. vol. i. p. 159. The Antonia Johanna. VoL iv. p. 
105. The Friendschaft. 

42 Mr. Chief Justice Mai-shall, Cranch's Rep. vol. viii. p. 253. The Venus. 
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are so invested, to the exclusion of any claims of interest 
which persons resident in neutral countries may actually have 
in them. But where the cargo is laden on board in time of 
peace, and documented as foreign property, in the same 
manner with the ship, with the view of avoiding alien duties, 
the sailing under the foreign flag and pass is not held conclu- 
sive as to the cargo. A distinction is made between the ship, 
which is held bound by the character imposed upon it by the 
authority of the government from which all the documents 
issue, and the goods, whose character has no such dependence 
upon the authority of the state. In time of ^ war, a more 
strict principle may be necessary ; but where the transaction 
takes place in peace, and without any expectation of war, 
the cargo ought not to be involved in the condemnation of 
the vessel, which, under these circumstances, is considered as 
incorporated into the navigation of that country whose flag 
and pass she bears.^ 

We have already seen that no commercial intercourse § 22. 
can be lawfully carried on between the subjects of states at undw-^he 
war with each other, except by the special permission of enemy's 
their respective governments. As such intercourse can only 
be legalized in the subjects of one belligerent state by a » 
license from their own government, it is evident that the use 
of such a license from the enemy must be illegal unless au- 
thorized by their own government ; for it is the sovereign 
power of the state alone which is competent to act on the 
considerations of policy by which such an exception from the 
ordinary consequences of war must be controlled. And this 
principle is applicable not only to a license protecting a 
direct^ommercial intercourse with the enemy, but to a voy- 
age to a country in alliance with the enemy, or even to a 
neutral port ; for the very act of purchasing or procuring 
the license from the enemy is an intercourse with him pro- 
hibited by the laws of war : and even supposing it to be gra- 

« Robinson's Adm. Rep. vol i. p. 1. The Vigilantia. VoL v. p. 161. Th« 
Vrow Anna Catharina. Dodson's Adm. Rep. vol. i. p. 131. The Success, 
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tuitoosly issued, it must be for the special purpose of further- 
ing the enemy's interests, bj securing supplies necessary to 
prosecute the war, to which the subjects of the belligerent 
state have no right to lend their aid by sailing under these 
documents of protection.^ 

4« Cranch's Rep. vol yiii. p. 181. The Julia. P. 203. The Aurora. 
Whetton's Rep. vol. ii. p. 143. The Ariadne. Vol. ir. p. 100. The Cak- 
donia. 
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CHAPTER 11. 

RIGHTS OF WAR AS BETWEEN ENEMIES. 

In general, it may be stated, that the rights of war, in re- § 1. 
spect to the enemy, are to be measured by the object of the ^^^|^ 
war. Until that object is attained, the belligerent has, an enemy, 
strictly speaking, a right to use every means necessary to 
accomplish the end for which he has taken up arms. We 
have already seen that the practice of the ancient world, 
and even the opinion of some modern writers on public law, 
made no distinction as to the means to be employed for this 
purpose. £ven such institutional writers as Bynkershoek and 
Wdff who lived in the most learned and not least civilized 
countries of Europe at the commencement of the eighteenth 
century, assert the broad principle that every thing done 
against an enemy is lawful ; that he may be destroyed, though 
unarmed and defenceless ; that fraud, and even poison, may 
be employed against him ; and that an unlimited right is ac- '^' 
quired by the victor to his person and property. Such, how- ^ ^ * 
ever, was not the sentiment and practice of enlightened • '' ; i^ 
Europe at the period when they wrote; since Grolius had *' 

long before inculcated milder and more humane principles,, 
which Valtel subsequently enforced and illustrated, and which 
are adopted by the unanimous concurrence of all the publi* 
cisti of the present age.^ 

The law of nature has not precisely determined how far § 2. 
an individual is allowed to make use of force, either to defend therShte 
himself against an attempted injury, or to obtain reparation of war 

I Bynkershoek, Quxst Jur. Pub. lib. i. cap. 1. Wolfius, Jus Gent, § 878. 
Grotius, de Jur. Bel. ac Pac lib. iii. cap. 4, §§ 5—7. Vattel, Droit des Gens, 
Uv. iii. cb, 8. 
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agiinst the when refused by the aggressor, or to bring an offender to 
an enemy, punishment. We can only collect, from this law, the^eneral 
rule, that such use of force as is necessary for obtaining these 
ends is not forbidden. The same principle applies to the 
conduct of sovereign states existing in a state of natural inde- 
pendence with respect to each other. No use of force is 
lawful, except so far as it is necessary. A belligerent has, 
therefore, no right to take away the lives of those subjects of 
the enemy whom he can subdue by any other means. Those 
who are actually in arms, and continue to rerist, may be law- 
fully killed ; but the inhabitants of the enemy's country who 
are not in arms, or who, being in arms, submit and surrender 
themselves, may not be slain, because their destruction is not 
necessary for obtaining the just ends of war. Those ends 
may be accomplished by making prisoners of those who are 
taken in arms, or compelling them to give security that tbey 
will not bear arms against the victor for a limited period, or 
during the continuance of the war. The kiUing of prisoners 
cAn only be justifiable in those extreme cases, where resist- 
ance on their part, or on the part of others who come to their 
rescue, renders it impossible to keep them. Both reason and 
general opinion concur in showing that nothing but the 
strongest necessity will justify such an act.* 

^3. According to the law of war, as still practised by savage 

* ^nSi£ nations, prisoners taken in war are put to death. Among 
ascf var. the more polished nations of antiquity, this practice gradually 
gave way to that of making slaves of them. For this, again, 
was substituted that of ransoming, which continued through 
the feudal wars of the middle age. The .present usage of 
exchanging prisoners was not firmly established in Europe 
until some time in the course of the seventeenth ceAury. 
Even now this usage is not obligatory among nations who 
choose to insist upon a ransom for the prisoners taken by 
them, or to leave their own countrymen in the enemy's hands 
until the termination of the war. Cartels for the mutual 

> Rutherforth's Inst b. ii. ch. 9, § 15. 
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exchange of prisoners of war are regulated by special con- 
vention between the belligerent states^ according to their 
respective interests and views of policy. Sometimes prison- 
ers of war are permitted, by capitulation, to return to their 
own country upon condition not to serve again during the 
war, or until duly exchanged; and officers are frequently 
released upon their parole, subject to the same condition. 
Good faith and humanity ought to preside over the execu- 
tion of these compacts, which are designed to mitigate the 
evils of war without defeating its legitimate purposes. By 
the modern usage of nations, commissaries are permitted to 
reside in the respective belligerent countries, to negotiate 
and carry into effect the arrangements necessary for this 
object. Breach of good faith in these transactions can be 
punished only by withholding from the party guilty of such 
violation the advantages stipulated by the cartel ; or, in cases 
which may be supposed to warrant such a resort, by repri- 
sals or vindictive ret^Jiation.^ 

All the members of the enemy state may lawfully be treat- § 4, 
ed as enemies in a public war ; but it does not therefore fol- P«"o"f 

, exempt 

low, that all these enemies may be lawfully treated alike ; from acts 
though we may lawfully destroy some of them, it does not j|L 
therefore follow that we may lawfully destroy all. For the 
general rule derived from the natural law is still the same, ^ ■. 

that no use of force against an enemy is lawful, unless it is 4C; 

necessary to accomplish the purposes of war. The custom 
of civilized nations, founded upon this principle, has there- 
fore exempted the persons of the sovereign and his family, 
the members of the civil government, women and children, 
cultivators of the earth, artisans, labourers, merchants, men 
of science and letters, and generally all other public or pri- 
vate individuals engaged in the ordinary civil pursuits of life, 

8 Grotius, de Jur. Bel. ac Pac. lib. iii. cap. 7, §§ 8, 9; cap. 11, §§ 9—13. 
Vattel, Droit des Gens, liv. iii. ch. 8, § 153. Robinson's Adm. Rep. vol. iii. 
Note, Appendix A. Correspondence between H. Otto, French Commissaiy 
of PrisoDen in England, and the British Thmsport Board, 1801. Annual 
Register, vol. xliv. p. 265. (State Papers.) - 
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from the direct oflcot of military operations, unless actually 
taken in arms, or guilty of somo misconduct in violation of 
the usages of war by which they forfeit their immunity/ 

§ 5. The application of the same principle has also limited and 

*jj^^ restrained the operations of war against the territory and 
how hr other property of the enemy. From the moment one state 
capture ^ ^^ ^^^ ^^^'^ another, it has, on general principles, a right 
M»d oon- to seize on all the enemy's property, of whatsoever kind 
and wheresoever found, and to appropriate the property 
thus taken to its own use or to that of the captors. By the 
ancient law of nations, even what were called res soctcb were 
not exempt from capture and confiscation. CScero has con- 
veyed this idea in his expressive metaphorical language, in 
the fourth Oration against Verrcs, where he sa3rs that " Vic- 
tory made all the sacred things of the Syracusans profane/* 
But by the modem usage of nations, which has now ac- 
quired the force of law, temples of religion, public edifices 
devoted to civil purposes only, monuments of art, and reposi- 
tories of science, are exempted from the general operations 
of war. Private property on land is also exempt from confis- 
cation, with the exception of such as may become booty in 
special cases, when taken from enemies in the field or in 
besieged towns, and of military contributions levied upon the 
inhabitants of the hostile territory. This exemption extends 
even to the case of an absolute and unqualified conquest of 
the enemy's country. In ancient times, both the moveable 
and immoveable property of the vanquished, passed to the 
conqueror. Such was the Roman law of war, often asserted 
with unrelenting severity, and such was the fate of the Ro- 
man provinces subdued by the northern barbarians op the 
declme and fall of the western empire. A lai^e portion, 
from one-third to two-thirds of the lands belonging to the van- 
quished provincials, was confiscated and partitioned among 

4 Butherforth'«Ifigt. b. il ch. 9, § 15. Vattel, Droit des Qeiii, Ihr. iiLcb. 
^ ^§ 145— U7, 159. Kluber, Dnut des Gent Mod«nie de rEurape^ pt. i. 

lit % sect. 2; ch. 1, §§ 245—347. 
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theif conquerors* The last example in Europe of such a 
conquest was that of England by William of Normandy. 
Since that period, among the civilized nations of Christen- 
dom, conquest, even when confirmed by a treaty of peace^ 
has been followed by no general or partial transmutation of 
landed property. The property belonging to the govern- 
ment of the vanquished nation passes to the victorious state, 
which also takes the place of the former sovereign in respect 
to the eminent domain. In other respects, private rights are 
unaffected by conquest* 

The exceptions to these general mitigations of the ex- ^6t 
treme rights of war, considered as a contest of force, all S^ow^^^^^ 
out of the same original principle of natural law which «u--*ny'8 tem- 
thorizes us to use against an enemy such a degree of violence, ^}^ 
and such only, as may be necessary to secure the object of 
hostilities. The same general rule which determines how far 
it is lawful to destroy the persons of enemies will serve as a 
guide in judging how far it is lawful to ravage or lay waste 
their country. If this be necessary in order to accomplish 
the just ends of war, it may be lawfully done, but not other- 
wise. Thus, if the progress of an enemy cannot be stopped, 
nor our own frontier secured, or if the approaches to a town 
intended to be attacked cannot be made without laying waste 
the intermediate territory, the extreme case may justify a re- 
sort to measures not warranted by the ordinary purpose3 of / 
war. If modern usage has sanctioned any other exceptions, 
they will be found in the right of reprisals or vindictive re- 
taliation. The whole international code is founded upon re- 
ciprocity. The rules it prescribes are observed by one nation 
in confidence that they will be so by others. Where, then, 
the established usages of war are violated by an enemjr^ and 
there are no other means of restraining his excesses, retalia-^ 
tion may be justly resorted to by the sufferii% nation, in order «. 

6 Vattel, Droit des Gens, liv. iii. ch. 9, 13. iibbei^ Droit des Gens Mo- 
deme de TEurope, pt. ii. tit. 2, sect: 2, ch. 1, |^ 250—253; Martens^ Pi^r 
CIS, &c. liv. viu. ch. 4^ §§ 279—282. 
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to compel the enemy to return to the observance of tbe law 
which he has violated/ 

§ 7. ^ The progress of civilization has slowly but constantly tended 
between ^^ soften the extreme severity of the operations of war by land; 
private but it still remains unrelaxed in respect to maritime warfare, 
uken iS^* in which the private property of the enemy taken at sea or 
tei, or on afloat in port is indiscriminately liable to capture and confis- 
cation. This inequality in the operation of the laws of war, 
by land and by sea, has been justified by alleging the usage 
of considering private property, when captured in cities taken 
by storm, as booty ; and the well-known fact that contribu- 
tions are levied upon territories occupied by a hostile army in 
• lieu of a general confiscation of the property belonging to the 
inhabitants ; and that the objects of wars by land being con- 
quest, or the acquisition of territory to be exchanged as an 
equivalent for other territory lost, the regard of the victor for 
those who are to be or have been his subjects, naturally re- 
strains him from the exercise of his extreme rights in this 
particular ; whereas the object of maritime wars is the de- 
struction of the enemy's commerce and navigation, the sources 
and sinews of his naval power — which object can only be at- 
tained by the capture and confiscation of private property. 

§ 8. The effect of a state of war, lawfully declared to exist, is 

What pep- iq place all the subjects of each belligerent power in a state 
auitlu>rized of mutual hostility. The usage of nations has modified this 
"nho^U^ maxim by legalizing such acts of hostility only as are corn- 
ties against mitted by those who are authorized by the express or implied 
the enenyr. command of the state. Such are the regularly commissioned 
naval and military forces of the nation, and all others caUed 
out ip its defence, or spontaneously defending themselves in 
case of urgent necessity, without any express authority for 
r that purpose. Oicero tells us, in his Offices^ that by the Roman 

"Vattel, Uv. ill. ch, 8, f 142; ch. 9, §§ 166—173. Ifartens, Precis du 
Droit des Gens Modeme de I'Europe, lav, viii. ch. 4^ §| 272^280. Kluber, 
pt. u. tit. 2, sect 2, ch. 1, §§ 292—265. 
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fecial law, no person could lawfully engage in battle with the 
public enemy, without being regularly enrolled and taking 
the military oath. This was a regulation sanctioned both bj 
policy and religion. The horrors of war would indeed Vk 
greatly aggravated, if every individual of the belligerent 
states was allowed to plunder and slay indiscriminately the 
enemy's subjects without being in any manner accountable 
for his conduct Hence it is that in land wars, irregular 
bands of marauders are liable to be treated as lawless ban- 
ditti, not entitled to the protection of the mitigated usages of 
war as practised by civilized nations.^ 

It must probably be considered as a remnant of the barba- § 9. 
rous practices of those ages when maritime war and piracy J^^^^ 
were synonymous, that captures made by private armed ves- captors, 
sels without a commission, not merely in self-defence, but 
even by attacking the enemy, are considered lawful, not in- 
deed for the purpose of vesting the enemy's property thus 
seized in the captors, but to prevent their conduct from being 
regarded as piratical, either by their own government or by 
the other belligerent state. Property thus seized is con- ** 
demned to the government as prize of war, or, as these cap- 
tures are technically called. Droits of Admiralty. The same 
principle is applied to the captures made by armed vessels 
commissioned against one power, where war breaks out with 
another : the captures made from that other are condemned, 
not to the captors, but to the government.® 

The practice of cruising with private armed vessels com- § 10. 
missioned by the state has been hitherto sanctioned by the Pnvateer* 
laws of every maritime nation, as a Intimate means of de- 
stroying the commerce of an enemy. This practice has been . » 

w 

7 Vattel, Droit des Gens, liv. iii. ch. 15, §§ 223—228. Kluber, Droit dea 

Gens Modeme de TEurope, § 267. ' " ^ 

8 Brown's Civ. and Adm. Law, vol. ii. p. 526, Appendix. Robinson's 4<din. 
Rep. vol. iv. p. 72. The Abigail. Dodson's Mnir Rep. p. 397. The 
Geoigiana. Sparks's Diplomatic Correspondence, vol . i . p . 443. Wheaton't 
Rep. vol. ii. Appendix, Note !• P« 7. v^ 
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justly arraigned as liable to gross abuies» as tending to 
encourage a spirit of lawless depredation, and as being in 
glaring contradiction to tbo nnore mitigated modes of warfare 
practised by land. Powerful efforts have been made by hu- 
mane and enlightened individuals to suppress it» as inconsistent 
with the liberal spirit of the age. The treaty negotiated by 
Franklin between the United States and Prussia»in 1785, by 
which it was stipulated that, in case of war, neither power 
should commission privateers to depredate upon the com- 
merce of the other, furnishes an example worthy of applause 
and imitation. But this stipulation was not revived on the 
renewal of the treaty in 1799 ; and it is much to be feared 
that so long as maritime captures of private property are 
' tolerated, this particular mode of injuring the enemy's com- 
merce will continue to be practised, especially where it af- 
fords the means of countervailing the superiority of the public 
marine of an enemy.^ 

4 11. The title to property lawfully taken in war may, upon ge* 

™^ neral principles, be considered as immediately divested from 
captmtd the original owner, and transferred to the captor. This ge- 
neral principle is modified by the positive law of nations, in 
its application both to personal and real property. As to per- 
sonal property or moveables, the title is, in general, considered 
as lost to the former proprietor as sodn as the enemy has ac- 
quired a firm possession ; which, as a general rule, is consi- 
dered as taking place after the lapse of twenty-four hours. 
The established usage of maritime nations has excepted from 
the operation of this rule the case of ships and goods captured 
at sea, the original title to which is not generally considered 
as completely divested until carried infra prcssidia^ and r^u- 
larly condemned in a competent court of prize. To-such na- 
tions as do not acknowledge this rule, the principle of reci- 
procity or amicable retaliation is applied, by restoring the re- 

9 Vattel, liv. Hi. ch. 15, § 229. FrankUn's Works, vol ii. pp. 447, 530. 
Edinburgh Review, vol. vlii. pp. 13—15. North American Review, vd. ii, 
(N. S.) pp. 166—196. 
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captured property of an ally in cases where the law of his 
own country would restore, upon the same terms of salvage, 
and condemning where it condemns. A neutral purchaser 
is, in all cases, required to produce a regular sentence of con- 
denmation as evidence of his title against the claim of the 
original proprietor." 

The validity of maritime captures must be determined in a § 12. 

\T 1* 1*4-, —^ 

court of the captor's government, sitting either in his own maritime 
country or in that of its ally. This rule of jurisdiction ap- captures^ 
plies, whether the captured property be carried into a port mined in 
of the captor's country, into that of an ally, or into a neutral the ^ourti 

port captor's 

Respecting the Jirst case, there can be no doubt In the countiy. 
tecond case, where the property is carried into the port of an ^^S^lf^r 
ally, there b nothing to prevent the government of the coun- property 
try, although it cannot itself condemn, from permitting the Xl^^ 
exercise of that final act of hostility, the condemnation of the of an ally, 
property of one belligerent to the other : there is a common 
interest between the two governments, and both may be pre- 
sumed to authorize any measures conducing to give effect to 
their arms, and i<^ consider each other's ports as mutually 
subservient S^ch an adjudication is therefore suflSicient in 
r^ard to property taken in the course of the operations of a 
common war. But where the property is carried into a ncM- Property 

tf^ft I'I'l tf^^l 

trcJ, port, it may appear, on principle, more doubtful whether i„to a neu- 
the validity of a capture can be determined even by a court ^^ P**** 
of prize established in the captor's country ; and the reason- 
ing of Sir W. ScoiU in the case of the Henrick and Maria^ is 
certainly very cogent, as tending to show the irregularity of 
the practice ; but he considered that the English court of ad- 
miralty had gone too far in its own practice of condemning 
captured vessels Ijring in neutral ports to recall it to the pro- 
per purity of the original principle. In delivering the judg- 

10 Grotius, de Jar. BeL ac Pac fib. iii. cap. 6, § 3; cap. 9, § 14. Kluber, 
Droit des Gens Modeme de I'Europe, § 354. Robinson's Adm. Rep. toL i. 
p. 50. The Santa Cruz. P. 139, TheFladOyen. Wheaton's Rep. yoL iL 
Appendix, Note I. pp. 40—49; voL iiL p. 73. Tbe Star. P. 93, Note («.) 

33- 
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ment of the court of appeals in the same case, Sir ff^illiam 
Grant also held, that Great Britain was concluded by her 
own inveterate practice, and that neutral merchants were 
sufficiently warranted in purchasing under such a sentence of 
condemnation by the constant adjudications of the British tri- 
bunals. The same rule has been adopted by the supreme 
court of the United States, as being justifiable on principles 
of convenience to belligerents as well as neutrals ; and though 
the prize was in fact within a neutral jurisdiction, it was still 
to be considered as under the control of the captor, whose 
possession is considered as that of his sovereign. 



11 



§ 13. This jurisdiction of the national courts of the captor, to 

tio^oMhe ^^t^rmine the validity of captures made in war under the 
codftsoT authority of his government, is exclusive of the judicial au- 
how& * thority of every other country, with two exceptions only: — 
ezcKiMTe. 1. Where the capture is made within the territorial limits of 
a neutral state. 2. Where it is made by armed vessels fitted 
out within the neutral territory." 

In either of these cases, the judicial tribunals of the neutral 
state have jurisdiction to determine the validity of the cap- 
tures thus made, and to vindicate its neutrality by restoring 
the property of its own subjects, or of other states in amity 
with it, to the original owners. These exceptions to the ex- 
clusive jurisdiction of the national courts of the captor have 
been extended by the municipal regulations of some coun- 
tries to the restitution of the property of their own subjects, 
in all cases where the same has been unlawfully captured, 
and afterwards brought into their ports ; thus assuming to 
the neutral tribunal the jurisdiction of the-question of prize 
or no prize, wherever the captured property is brought 
within the neutral territory. Such a regulation is contained 
in the marine ordinance of Louis XIV. of 1681, and its jus- 

" Robinson's Adm. Rep. vol. iv. p. 43; vol. vi. p. 138, Note (a.) Bynker- 
sboek, Quaest. Jur. Pub. lib. i. cap. 5. Duponceau's Transl. Note, p. 38. 
Kenfs Commentaries on Amencan Law, vol. i. p. 103. 

« Wheaton'sRep. vol. iv. p. 29a The Bstrella. Vol. vu. p. 283. The 
Santeima Trinidad, 
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tice IS vindicated by Valine upon the ground that this is done 
by way of compensation for the privilege of asylum granted 
to the captor and his prizes in the neutral port There can 
b^ no doubt that such a condition may be expressly annexed 
by the neutral state to the privilege of bringing belligerent 
prizes into its ports, which it may grant or refuse at its plea- 
sure, provided it be done impartially to all the belligerent 
powers ; but such a condition is not implied in a mere gene- 
ral permission to enter the neutral ports. The captor who 
avails himself of such a permission does not thereby lose the 
military possession of the captured property, which gives to 
the prize courts of his own country exclusive jurisdiction to 
determine the lawfulness of the capture. This jurisdiction 
may be exercised either whilst the captured property is lying 
in the neutral port, or the prize may be carried thence infra 
prcesidia of the captor's country where the tribunal is sitting. 
In either case, the claim of any neutral proprietor, even a 
subject of the state into whose ports the captured vessel or 
goods may have been carried, must, in general, be asserted 
in the prize court of the belligerent country, which alone has 
jurisdiction of the question of prize or no prize. ^^ 

This jurisdiction cannot be exercised by a delegated au- § !*• 

thority in the neutral country, such as a consular tribunal nation by 

sitting in the neutral port, and acting in pursuance of instruc- consul" 

tions from the captor's state. Such a judicial authority in sitting in 

the matter of prize of war cannot be conceded by the neu- ^^^ neutral 

^ -^ country. 

tral state to the agents of a belligerent power within its own 
territory, where even the neutral government itself has no 
right to exercise such a jurisdiction except in cases where 
its own neutral jurisdiction and sovereignty have been vio- 
lated by the capture. A sentence of condemnation pro- 
nounced by a belligerent consul in a neutral port is therefore 
considered as insufficient to transfer the property in vessels ' 

»8 Valin, Comment, sur TOrdon. de la Marine, liv. iii. tit. 9. Des Prises, 
art 15, torn. ii. p. 274. Lampredi, Trattato del Commercio de' Popoli Neu- 
trail in tempo di Guerra, p. 228. 
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or goods captured as prize of war and carried into such port 
for adjudication.^^ 

§ 15. The jurisdiction of the court of the capturing nation is con« 

SifitToft^ elusive upon the question of property in the captured thing. 
Gtptor^Bgo- Its sentence forecloses all controversy respecting the validity 
^^i]^a!cu ^^ ^^^ capture as between claimant and captors, and those 
of it! coin- claiming under them, and terminates all ordinary judicial 
en^aen inquiry upon the subject matter. Where the responsibility 
and courts, of the captors ceases, that of the state begins. It is respon- 
sible to other states for the acts of the captors under its com- 
mission, the moment these acts are confirmed by the defini- 
tive sentence of the tribunals which it has appointed to de- 
termine the validity of captures in war. 
Unjiut Grotius states that a judicial sentence, plainly against 

cfa fti^gn ^e^^ (^ ^^ munime dubia) to the prejudice of a foreigner, 
court, entitles his nation to obtain reparation by reprisals : ** for the 
fc^it^ authority of the judge" (says heX ^ is not of the same force 
against strangers as against subjects. Here is the difference: 
subjects are bound up and concluded by the sentence of the 
judge, though it be unjust, so that they cannot lawfuUy op- 
pose its execution, nor by force recover their own right, on 
account of the controlling efBcacy of that authority under 
which they live. But strangers have coercive power," (i. e. 
of reprisals, of which the author is treating,) ** though it be 
not lawful to use it so long as they can obtain their right in 
the ordinary course of justice."*' 

So also Bynkershoek, in treating the same subject, puts an 
unjust judgment upon the same footing with naked violence 
in authorizing reprisals on the part of the state whose sub- 
jects have been thus injured by the tribunals of another stata 
And Vattelf in enumerating the difierent modes in which jus- 
tice may be refused so as to authorize reprisals, mentions *'a 
judgment manifestly unjust and partial:" and though he 
states, what is undeniable, that the judgments of the ordinary 

i« Robinson's Adnu Rep. voL i. p. 135. The Flad Oyen, 
^ Grotius, de Jur. BeL ac Fac. lib. iii. cap. 2, § 5. 
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tribunals ought not to be called in question upon frivolous or 
doubtful grounds, yet he is manifestly far from attributing to 
them that sanctity which would absolutely preclude foreign- 
ers from seeking redress against them.^^ 

These principles are sanctioned by the authority of nume- 
rous treaties between the different powers of Europe regu- 
lating the subject of reprisals, and declaring that they shall 
not be granted unless in case of the denial of justice. An 
unjust sentence must certainly be considered a denial of jus- 
tice, unless the mere privilege of being heard before condem- 
nation is all that is included in the idea of justice. 

Even supposing that unjust judgments of municipal tribu- Distinction 
nals do not form a ground of reprisals, there is evidently a nTi^dpia 
wide distinction in this respect between the ordinary tribu- tribunab 
nals of the state proceeding under the municipal law as their ^f p^^ \ 
rule of decision, and prize tribunals appointed by its authori- 
ty, and professing to administer the law of nations to foreign- 
ers as well as subjects. The ordinary municipal tribunals 
acquire jurisdiction over the person or property of a foreigner 
by his consent, either expressed by his voluntarily bringing the 
suit, or implied by the fact of his bringing his person or pro- 
perty within the territory. But when courts of prize exer- 
cise their jurisdiction over vessels captured at sea, the pro- 
perty of foreigners is brought by force within the territory of 
the state by which those tribunals are constituted. By natu* 
ral law, the tribunals of the captor's country are no more the 
rightful exclusive judges of captures in war made on the high 
seas from under the neutral flag, than are the tribunals of the 
neutral country. The equality of nations would, on princi- 
ple, seem to forbid the exercise of a jurisdiction thus acquired 
by force and violence, and administered by tribunals which 
cannot be impartial between the litigating parties, because 
created by the sovereign of the one to judge the other. Such,, 
however, is the actual constitution of the tribunals in which 
by the positive international law is vested the exclusive juris- 
diction of prizes taken in war. But the imperfection of the 

1^ Bynkenhoek, Qusest Jur. Pub. Vattel> Drait des Gens. 
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voluntary law of nations, in its present state, cannot oppose 
an efTectual bar to the claim of a neutral government seeking 
indemnity for its subjects who have been unjustly deprived 
of their property under the erroneous administration of that 
law. The institution of these tribunals, so far from exempt- 
ing, or being intended to exempt, the sovereign of the bellige- 
rent nation from responsibility for the acts of his commis- 
sioned cruisers, is designed to ascertain and fix that responri- 
bility. Those cruisers are responsible only to the sovereigns 
whose commissions they bear. So long as seizures are regu- 
larly made upon apparent grounds of just suspicion, and fol- 
lowed by prompt adjudication in the usual mode, and until 
the acts of the captors are confirmed by the sovereign in the 
sentences of the tribunals appointed by him to adjudicate in 
matters of prize, the neutral has no ground of complaint, and 
what he suffers is the inevitable result of the belligerent right 
of capture. But the moment the decision of the tribunal of 
the last resort has been pronounced, (supposing it not to be 
warranted by the facts of the case, and by the law of na- 
tions applied to those facts,) and justice has been thus finally 
denied, the capture and the condemnation become the acts 
of the state, for which the sovereign is responsible to the 
government of the claimant. 

There is nothing more irregular in maintaining that the so- 
vereign is responsible towards foreign states for the acts of 
his tribunals, than in maintaining that he is responsible for 
his own acts, which, in the intercourse of nations, are con- 
stantly made the ground of complaint, of reprisals, and even 
of war- No greater sanctity can be imputed to the proceed- 
ings of prize tribunals, even by the most extravagant theory 
of the conclusiveness of their sentences, than is justly at- 
tributed to the acts of the sovereign himself. But those acts, 
however binding upon his own subjects, if they are not con- 
formable to the public law of the world, cannot be considered 
as binding upon the subjects of other states. A wrong done 
to them forms an equally just subject of complaint on the 
part of their government, whether it proceeds from the direct 
agency of the sovereign himself, or is inflicted by the instru- 
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mentality of his tribunals. The tribunals of a state are but 
a part, and only a subordinate part, of the government of 
that state. But the right of redress against injurious acts of 
the whole government, of the supreme authority, incontestably 
exists in foreign states, whose subjects have suffered by those 
acts. Much more clearly then must it exist when those acts 
proceed from persons, authorities, or tribunals, responsible to 
their own sovereign, but irresponsible to a foreign govern- 
ment otherwise than by its action on their sovereign. 

These principles, so reasonable in themselves, are also sup- 
ported by the authority of the writers on public law, and by 
historical examples. 

^*The exclusive right of the state to which the captors be- 
long to adjudicate upon the captures made by them," says 
Rutherforth, is founded upon another," t. c. " its right to in- 
spect into the conduct of the captors, both because they are 
members of it, and because it is responsible to all other states 
for what they do in war ; since what they do in war is done 
either under its general or its special commission. The cap- 
tors are therefore obliged, on account of the jurisdiction 
which the state has over their persons, to bring such ships or 
goods as they seize in the main ocean into their own ports, 
and they cannot acquire property in them until the state has 
determined whether they were lawfully taken or not. This 
right which their own state has to determine this matter is 
so far an exclusive one, that no other state can claim to 
judge of their conduct until it has been thoroughly examined 
into by their own ; both because no other state has jurisdic- 
tion over their persons, and likewise because no other state 
IS answerable for what they do. But the state to which the 
captors belong, whilst it is thus examining into the conduct 
of its own members, and deciding whether the ships or goods 
which they have seized are lawfully taken or not, is deter- 
mining a question between its own members and the foreign- 
ers who claim the property : and this controversy did not 
arise within its own territory, but in the main ocean. The 
right, therefore, which it exercises, is not civil jurisdiction ; 
and the civil law, which is peculiar to its own territory, is 
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not the law by which it ought to proceed. Neither the place 
where the controversy arose, nor the parties who are con- 
cerned in it, are subject to this law. The only law by which 
this controvenrf can be determined, is the law of nature, 
applied to the collective bodies of civil societies, that is the 
law of nations : unless indeed there have been any particu- 
lar treaties made between the two states, to which the cap- 
tors and the other claimants belong, mutually binding them 
to depart from such rights as the law of nations would other- 
wise have supported. Where such treaties have been 
made, they are a law to the two states, as far as they extend, 
and to all the members of them in their intercourse with one 
another. The state, therefore, to which the captors belong, 
in determining what might or what might not be lawfully 
taken, is to judge by these particular treaties, and by ihe 
law of nations taken together. This right of the state, to 
which the captors belong, to judge exclusively, is not a com- 
plete jurisdiction. The captors, who are its own members, 
are bound to submit to its sentence, though this sentence 
i^hould happen to be erroneous, because it has a complete 
jurisdiction over their persons. But the other parties to the 
controversy, as they are members of another state, are only 
bound to submit to its sentence so far as this sentence is 
agreeable to the law of nations or to particular treaties : be- 
cause it has no jurisdiction over them, either in respect of 
their persons, or of the things that are the subject of the con- 
troversy. If justice therefore is not done- them, they may 
apply to their own state for a remedy ; which may, consist- 
ently with the law of nations, give them a remedy either by 
solemn war or reprisals. In order to determine when their 
right to apply to their own state begins, we must inquire 
when the exclusive right of the other state to judge in this 
controversy ends. As this exclusive right is nothing else but 
the right of the state, to which the captors belong, to ex- 
amine into the conduct of its own members before it becomes 
answerable for what they have done, such exclusive right 
cannot end until their conduct has been thoroughly examined. 
Natural e<}uity will not nUow that the state should be answera- 
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hie for their acts until those acts are examined by all the 
ways which the state has appointed for this purpose. Since, 
therefore, it is usual in maritime countries to establish not 
only inferior courts of marine to judge what is, and what is 
not lawful prize, but likewise superior courts of review to 
which the parties may appeal, if they think themselves ag- 
grieved by the inferku* courts ; the ^subjects of a neutral state 
can have no right to apply to their owi^ state for a remedy 
against an erroneous sentenee of an inferk)r court, (ill they 
hav6 appealed to the superior court, or to the several supe- 
rior ^ourts, if there are more courts of this sort than one, and 
till the sentence has been confirmed in all of them. For these 
courts are so many means appointed by the state, to which the 
captors belong, to examine into their conduct; and till their 
conduct has been examined by all these means, the state's ex- 
clusive right of judging continues. After the sentence of the in- 
ferior court has been thiis confirmed, the foreign claimants may 
apply to their own state for a remedy^ if they think themselves 
aggrieved: bat the law of nations will not entitle them to a 
remedy unless they have been actually aggrieved. Whefa 
the matter is carried thus far, the two states become the par- 
ties in the controversy. And since the law of nature, whether 
il is applied to individuals or civil societies, abhors the use of 
force till force becomes necessary, the supreme rulers of the 
neutral state, beforef they proceed to solemn war or to ref- 
ptisals, ought to apply to the supreme rulers of thei other 
state, both to satisfy themselves that they have been rightly 
informed, and likewise to try whether the controversy cannot 
be adjusted by more gentle methods."^^ 
; In the celebrated report made to the British government iQ 
1753, upon the case of the reprisals granted by the king of 
Prussia on account of captures made by the cruisers of Great 
Britain of the. property of his subjects, the exclusive^ juris- 
diction of the captor's country over captures made in war by 
its commissioned cruisers, is asserted, and it is laid down that 
<* the law of nations, founded upon justice, equity, coQve- 

17 Rutherfordi'g Inst vol ii. b. li. cb, 9^ § 19. 
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nience, and the rcapon of the thing, does not allow of reprisak, 
except m case of violent injuries, directed or supported by 
the state, and justice absolutely denied in re minime dubidf 
by all the tribunals, and afterwards by the prince ;" — plainly 
showing that, in the opinion of the eminent persons by whom 
that paper was drawn up, if justice be denied, in a clear 
case, by all the tribunals, and afterwards by the prince, it 
ibrms a lawful ground of reprisals against the nation by 
whose commissioned cruisers and tribunals the injury is com- 
mitted. And that Vattel was of the same opinion, is evident 
from the manner in which he quotes this paper to support 
bis own doctrine, that the sentences of the tribunals ougl^ 
not to be made the ground of complaint by the state against 
whose subjects they are pronounced, '* excepting the case of 
a refusal of justice, palpable, and evident injustice, a mani- 
fest violation of rules and forms, d^"^^ 

In the case above referred to, the king of Prussia (then 
neutral) had undertaken to set up within his^ own. dominions 
a commission to re-examine the sentences pronounced against 
his subjects in the British prize courts, a conduct which is 
treated by the authors of the report to the British govern- 
ment as an innovation ''which was never attempted in any 
country of the world before. Prize or no prize must be de- 
termined by courts of admiralty belonging to the power 
whose subjects made the capture." But the report proceeds 
to state that every foreign prince in amity has a right to de- 
mand that justice shall be done to his subjects in these courts 
according to the law of nations, or particular treaties, where 
they are subsisting. If in re minime dubicL — these courts 
proceed upon foundations directly opposite to the law of na- 
tions, or subsisting treaties, the neutral state has a right to 
complain of such determination." 

The king of Prussia did complain of the determinations of 
the British tribunals, and made reprisals by stopping the in- 
terest upon a loan due to British subjects and secured by 
hypothecation upon the revenues of Silesia, until he actually 

1* Vattel, Droit des Gens, liv. ii. ch. 7, ^ 85. 
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obtained from the British government a^ indemnity for the 
Prussian vessels unjustly captured and condemned. The 
proceedings of the British tribunals, though they were as- 
serted by the British government to be the only legitimate 
mode of determining the validity of captures made in war, 
were not considered as excluding the demand of Prussia for 
redress upon the government itself. So also under the treaty 
of 1794 between the United States and Great Britain, a 
mixed commission was ap^inted to determine the claim of 
American citizens, arising from the capture of their property 
by British cruisers during the existing war with France, ac- 
cording to jiQStice, equity, and the law of nations. In the » 
course of the proceedings of this board objections were made 
on the part of the British government against the commis- 
sioners proceeding to hear and determine any case where the 
sentence of condemnation had been affirmed by the lords of 
appeal in prize causes, upon the ground that full and entire 
credit was to be given to their final sentence, inasmuch as 
according to the general law of nations it was to be pre- 
sumed that justice had been administered by this the com- 
petent and supreme tribunal in nmtters of prize. But this 
objection was^ overruled by the board upon the grounds and 
principles already stated, and a full and satisfactory indcmnitjr 
was awarded in many cases where there had been a final 
sentence of condemnation. 

Many other instances might be mentioned of arrangements 
between states, by which mixed commissions have been ap- 
pointed to hear and determine the claims of the subjects of 
neutral powers arising out of captures in war, not for the 
purpose of revising the sentences of the competent courts of 
prize as between the captors and captured, but for the pur- 
pose of providing an adequate indemnity between state and 
state, in cases where satisfactory compensation had not been 
received in the ordinary course of justice. Although the 
theory of public law treats prize tribunals established by and 
sitting in the belligerent country exactly as if they were 
established by and sitting in the neutral country, (t. e, confor^ 
mably to the international law common to botl^ yet it is well 
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known that in pracj^ such tribunab do take for their guide 
tbe prize ordinances and instructions issued by the belligerent 
■overeign, without stopping to inquire whether thej aie con- 
sistent with the paramount rule. If, therefore, the final sen- 
tence of these tribunals were to be considered as absolutely 
* Qonclusivei so as to preclude all inquiry into their merits^ ihe 

obvious consequence would be to invest the beliigeiMit state 
with legislative power over the rights of neutralsyaUd to pre- 
vent them from showing that the ordinances and instruct 

* '* tions under which the sentences have beep pronounced are 

repi^nant to that law by which foreigners alone are bound. 

^ These principles have received a recent cc^j^niiation in 

^' the negotiation between the American and Danish govern- 

ments respecting tbe captures of American vessels and car- 
goes made by the cruisers of Denmark during the last war 
between that power and Great Britain. In the course of this 
n^otiation, it was objected by the Danish ministers that the 
validity of these captures had been finally determined in the 
competent prize court of tbe belligerent country, and could 
not be again drawn in question. On the part of the Ameri- 
can government, it was admitted that the jurisdiction of the 
tribunals of the capturing nation was exclusive and complete 
upon the question of prize or no prize, so as to transfer the 
property in the things condemned from the original owner to 
the captors, or those claiming under them ; that the final 
sentence of those tribunals is conclusive as to the change of 
property operated by it, and cannot be again incidentally 
drawn in question in any other judicial forum ; and that it 
has the effect of closing for ever all private controversy be- 
tween the captors and the captured. The demand which 
the United States made upon the Danish government was not 

^ for a judicial revision and reversal of the sentences pro- 

nounced by its tribunals, but for the indemnity to which the 
American citizens were entitled in consequence of the denial 
of justice by the tribunal in the last resort, and of the re- 
sponsibility thus incurred b^ the Danish government fcM* the 
acts of its cruisers and tribunals. The Danish government 
was» of co«q|^' free to adopt any measures it might think 
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proper to satisfy itself of the injustice o[ Aose sentences, one 
of the most natural of which would be a re-examination and 
discussion of the cases complained of, conducted by an im- 
partial tribunal under, the sanction of the two governments, 
npt for the purpose of disturbing the question of title to the 
specific ^operfy which had been irrevocably condemned, or * 

d* revituii; tbQ controversy between the individual captors 
and claims^ts whicii had been for ever terminated, but for 
the purpose of dietermining between government and govern-i 
ment whether injustice had been done by the tribunals of one 
power against the citizens of the other, and of determining 
what indeBM^ty ought to be granted to the latter. ^ 

The accuracy of this distinction was acquiesced in by the ^ ^ 

Danish ministers, and a treaty concluded, by which a satis- 
factory indemnity was provided for the American claim- 
ants,^* 

We have seen that a firm possession, or the sentence of a § 16. 
competent court, is sufficient to confirm the captor's title to ™y^ 
personal property or moveables taken in war. A different perty, liow 
rule is applied to real property, or immoveables. Tlte original j^ ^^ 
owner of this species of property is entitled to what is called '^Jf^' 
the benefit of postliminy, and the title acquired in war must \m 
GQDfirined by a treaty of peace before it can be considered as 
completely valid. This rule cannot be frequently applied to 
the case of mere private property, which by the general usage 
of modern nations is.exempt from confiscation. It only be- 
comes practically important in questions arising out of aliena- 
tions of real property, belonging to the government, made by 
the opposite belligerent, while in the military occupation of 
the country. Such a title must be expressly confirmed by 
the treaty of peace, or by the general operation of the ces- ^ 

sioh of territory made by the enemy in such treaty. Until 
such confirmation, it continues liable to be divested by the 
jus postlimintu The purchaser of any portion of the national 
domain takes it at the peril of beioff^evicted by the Original if 

^ Martens^ Nouveau RecueU, torn, yiiu p. jjA 



t 



S70 



mmRTS OF WAB A8 BBTWBBV BlTBinSi. 



sovereign owner when he is restored to the possession of his 
dominions.* 



Goodlmith 
toVMtU 



Grotius has devoted a whole chapter of his great work to 
prove, foy the consenting testimony of all ages and nations, 
that good faith ought to be observed towards an enemy. And 
even Bynkershoekf who holds that every other sort of fraud 
nay be practised towards him, prohibits perfidy, upon the 
ground that his character of enemy ceases by the compact 
with him, so far as the terms of that compact extend. ** I 
allow of any kind of deceit," says he, " perfidy alone excepted, 
not because any thing is unlawful against an en^my, but be- 
cause when our faith has been pledged to him, so far as the 
promise extends, he ceases to be an enemy." Indeed, with- 
out this mitigation, the horrors of war would be indefinite in^ 
extent, and interminable in duration. The usage of civilized 
nations has therefore introduced certain commercia belliy by 
which the violence of war may be allayed, so far as is con- 
sistent with its object and purposes, and something of a pacific 
intercourse may be kept up, which may lead, in time, to an 
adjustment of differences, and ultimately to peace.*^ 



^18. 

Truce or 
anniatice. 



There are various modes in which the extreme rigour of 
the rights of war may be relaxed at the pleasure of the re- 
spective belligerent parties. Among these is that of a sus- 
pension of hostilities, by means of a truce or armistice. This 
may be either general or special. If it be general in its ap- 
plication to all hostilities in every place, and is to -endure for 
a very k)ng or indefinite period, it amounts in effect to a 



•0 Grotius, de Jur. Bel. asPac. lib. ni. cap. 6, § 4; cap. 9, § 13. Vattel, 
Droit des Gens, liv. iii. ch. 13, §§ 197—200, 210, 212. Kluber, Droit des 
Gens Moderne de TEurope, §§ 256—258. Martens, Precis. &c. liv. viiL ch. 
4^ § 282, a. Where the case of conquest is complicated with that of civil 
revolution, and a change of internal government recognised by the nation it- 
self and by foreign states, a modification of the rule may be required in its 
practical application. Vide ante, pt i. ch. 2. 

«> Bynkershoek, Quacst. Jur. Pub. lib. i. cap. 1. Robinson's Adm. Rep. 
¥ol. iii.p.l39. TheDaifje. 
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temporary peace, except that it leaves undecided the contro- 
versy in v^rliieh the war originated. Such were the truces 
formerly concluded between the Christian powers and the 
Turks. Such, too, was the armistice concluded in 1609 be- 
tween Spain and her revolted provinces in the Netherlands. 
A partial truce is limited to certain places, such as the sus- 
pension of hostilities which may take place between two con- 
tending armies, or between a besieged fortress and the army 
by which it is invested.^ 

The power to conclude a universal armistice or suspejnsion § 19. 
of hostilities IS not necessarily implied in the ordinary official ^^^^ 
authority of the general or admiral commanding in chief the uiarmis- 
mititary or naval forces of the state. The conclusion of such ^®* 
a general truce requires either the previous special authority 
of th^ supreme power of the state, or a subsequent ratifica- 
tion by such power.^ 

A partial truce or limited suspension of hostilities may be 
concluded between the military and naval officers of the re- 
spective belligerent states, without any special authority for 
that purpose, where, from the nature and extent of their 
<X)mmands, such an authority is necessarily implied as essen- 
tial to the fulfilment of their official duties.^ 

A suspension of hostilities binds the contracting parties^ and § 20. 
all acting immediately under their direction, from the time it ?5"*^ ^^ 
is concluded ; but it must be duly promulgated in order to tion. 
have the force of legal obligation with regard to the oth^ 
subjects of the belligerent states ; so that if, before such no- 
tification, they have committed any act of hostility, they are 
not penally responsible, unless their ignorance be imputable 
to their own fault or negligence. But as the supreme power 
of the state is bound to fulfil its own engagements, or those 
made by its authority, express or implied, the government of 

M Vattel, Droit des Gens, Uv. Ki. ch. 16, §§ 235, 236. 
23 Grotius, de Jur. Bel. ac Pac. lib. iii. cap. 22, § 8. Barbeyrac's Note. 
Vattel, Droit des Gens, Vlv. iii. ch. 16, §§ 233—238. 
M Vide ante, pt. iii. ch. 2— Of Negotiations and Treaties. 
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the captor is bound* in the case of a guspennon of hostilities 
by sea, to restore all prizes made in contravention of the ar- 
mistice. To prevent the disputes and difficulties arising from 
such questions, it is usual to stipulate in the convention of ar- 
mistice, as in treaties of peace, a prospective period within 
which hostilities are to cease, with a due regard to the situa- 
tion and distance of places.** 



^21. 

Rules for 
interprei- 
ing coo- 

▼WltkNIS 

ofuuoe. 



Besides the general maxims applicable to the interpreta- 
tion of all international compacts, there are some rules pecu- 
liarly applicable to conventions for the suspension of hostili- 
ties. The JirH of these peculiar rules, as laid down by Yattel, 
is that each party may do within hii^ own territory, ot within 
the limits prescribed by the armistice, whatever be could do 
in time of peace. Thus either of the beltigerent pairties may 
levy and march troops, collect provirions and other munitions 
of war, receive re-enforcements from his allies, or repair the 
fortifications of a place not actually besieged. 

The second rule is, that neither party can takd adkantaige 
of the truce to execute, without peril to himself, what the 
continuance of hostilities might have disabled him from doing. 
Such an act would be a fraudulent violation of the arttdstfC^ 
For example : — in the case of a truce between the comiman- 
der of a fortified town and the army besieging it, neither 
party is at liberty to continue works, constructed eithei^ for 
attack or defence, or to erect new fortifications for so^b pur- 
poses. Nor can the garrison avail itself of the truce lo in^ 
troduce provisions or succours into the town, thrms^h pas- 
sages or in any other manner winch the besi^ng army 
would have been competent to obstruct and prevent haid hos- 
tilities not been interrupted by the armistice. 

The third rule stated by Vattel is rather a cordlary from 
the preceding rules than a distinct principle capable of any 
separate application. As the truce merely suspends hostili- 
ties without terminating the war, all things are to remain in 



^ Grotius, de Jur. BeL ac Pac lib. iii. e«p* 21, §5. YatteH Droit des 
Gens, liy. iii. ch. 16^ Sr 239.^ 
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their antecedent state in the places, the possession of which 
was specially contested at the time of the conclusion of the 
armistice. 

It is obvious that the contracting parties may^ by express 
compact, derogate in any and every respect from these 
general conditions. 

At the expiration of the period stipulated in the truce, bos* % 22. 
tilities recommence as a matter of course, without any new ^^^1^ 
declaration of war. But if the truce has been concluded for ment of 
an indefinite, or for a very long period, good faith and hu- ^^ ^^ g^. 
manity concur in requiring previous notice to be given to the pi»ti<mof 
enemy of an intention to terminate what he may justly re- 
gard as equivalent to a treaty of peace. Such was the duty 
inculcated by the Fecial college upon the Romans at the 
expiration of a long truce which they had made with the 
people of Veih That people had recommenced hostilities 
before the expiration of the time limited in the truce. Still 
it was held necessary for the Romans to send heralds and 
demand satisfaction before renewing the war.^ 

Capitulations for the surrender of troops, fortresses, and ^23. 
particular districts of country, fall naturally within the scope ^^ fyp 
of the general powers intrusted to military and naval com- thesur- 
manders. Stipulations between the governor of a besieged troops and 
place, and the general or admiral commanding the forces by forfcwe*- 
which it is invested, if necessarily connected with the sur- 
render, do not require the subsequent sanctioti of their re- 
spective sovereigns. Such are the usual stipulations for the 
security of the religion and privileges of the inhabitants, that 
the garrison shall not bear arms against the conquerors for a 
limited period, and other like clauses properly incident to 
the particular nature of the transaction. But if the com- 
mander of the fortified town undertake to stipulate for the 
perpetual cession of the place, or enter into other engage- 

M Uv. Hbt lib. iv. cap. 30. 
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ments not fairlj within the scope of his implied authority, 
bis promise amounts to a mere sponsion.*^ 

The celebrated convention made by the Roman consuls 
with the Samnites at the Caudine Forks was of this nature. 
The conduct of the Roman senate in disavowing this igno- 
minious compact is approved by Grotius and VatteU who 
hold that the Samnites were not entitled to be placed in statu 
quOf because they must have known that the Roman consuls 
were wholly unauthorized to make such a convention. This 
consideration seems sufficient to justify the Romans in act- 
ing on this occasion according to their uniform uncompro- 
mising policy by delivering up to the Samnites the authors 
of the treaty, and persevering in the war until this formida- 
l^le enemy was finally subjugated.** 

The convention concluded at Clpster-Seven, during the 
seven years' war, between the Duke of Cumberland, com- 
mander of the British forces in Hanover, and Marshal Riche- 
lieu, commanding the French army, for a suspension of arms 
m the north of Germany, is one of the most remarkable trea- 
ties of this kind recorded in inodern history. It does not 
appear, from the discussions which took place between the 
two governments on this occasion, that there was any disa- 
greement between them as to the true principles of interna- 
tional law applicable to such transactions. The conduct, if 
not the language of both parties, implies a mutual admission 
that the convention was of a nature to require ratification as 
exceeding the ordinary powers of military commanders in re- 
spect to mere military capitulations. The same remark may 
be applied to the convention signed at El Arish in 1800 for the 
evacuation of Egypt by the French army ; although the po- 
sition of the two governments, as to the convention of Closter-* 
Seven, was reversed in that of El Arish, the British govern- 
ment refusing in the first instance to permit the execution of 
the latter treaty upon the ground of the defect in Sir Sidney 
Smith's powers, and after the battle of Heliopolis insisting 

»^ Vide ante, pt. iii. ch. 3, § 3. 

9^ Bee Uie account given b^ Livy qf this remarkable transaction. 
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upon its being performed by the French when circumstances 
had varied and rendered its execution no longer consistent 
with their policy and interest. Good faith may have charac- 
terized the conduct of the British government in this instance, 
as was strenuously insisted by ministers in the parliamentary 
discussions to which the treaty gave rise, but there is at 
least no evidence of perfidy on the pjart of General Kleber. 
His conduct may rather be compared with that of the Duke 
of Cumberland at Closter-Seven, (and it certainly will not 
suffer by the comparison,) in concluding a convention suited 
to existing circumstances, which it was plainly his interest 
to Carry into effect when it was signed, and afterwards r&> 
fusing to abide by it when those circumstances were ma- 
terially changed. In these compacts, time is material : in- 
deed it may be said to be of the very essence of the contract 
If any thing occurs to render its immediate execution im- 
practicable, it becomes of no effect^ or at least is subject to 
be varied by fresh negotiation.*^ 

Passports, safe-conducts, and licenses, are documents ^34« 
granted in war to protect persons and property from the J^^^^^ 
general operation of hostilities. The competency of the au- ducts, and 
thority to issue them depends on the general principles al- ®*™'*'* 
ready noticed. This sovereign authority may be vested in 
military and naval commanders, or in certain civil officers, 
either expressly, or by inevitable implication from the na- 
ture and extent of their general trust. Such documents are 
to be interpreted by the same rules of liberality and good 
faith with other acts of the sovereign power.^ 

Thus a license granted by the belligerent state to its own § 25. 
subjects, or to the subjects of its enemy, to carry on a trade JjJ^*^|i?' 
interdicted by war, operates as a dispensation with the laws the enemy. 
of war so far as its terms can fairly be construed to extend. 

» Flassan, Histoire de la Diplomatie Fran9aise, torn. vi. pp. 97 — 107. An- 
nual Register, vol. i.pp. 209—213, 228—234? vol. xlii. p. [219,] pp. 223— 
233. StatePapers,vol. xliii.pp. [28— 34] 

^ GroUuB, de Jur. BeL ac Pac. lib. iii. cap. 21, § 14. Yattel, Droit dea 
Gena, Uv. ill ch. 17, §§ 265—277. 
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The adverse belligerent party tnaj justly contider such docu- 
ments of protection re per $6 h ground of capture and con6s- 
cation ; but the maritime tribunals of the state, under whose 
authority they are issued, are bound to consider them as law- 
ful relaxations of the ordinary state of war. A license is an 
act proceeding from the soyere^n authority of the state, 
which alone is competent to decide on all the considerations 
of political and commercial expediency, by which such an 
exception from the ordinary consequences of war must be 
controlled. Licenses, being high acts of sovereignty, are 
necessarily siricti juris, and must not be carried further than 
the intention of the authority which grants them may be 
supposed to extend. Not that they are to be construed with 
pedantic accuracy, or that every small deviation should 
be held to vitiate their fair efiect. An excess in the quahtity 
of goods permitted might not be considered as noxious to any 
extent, but a variation in their quality or substance taight be 
more significant, because a liberty assumed of importing ond 
species of goods, under a license to import another, might 
lead to very dangerous consequences. The limitations of 
time, persons, and places, specified in the license, are also 
material. The great principle in these cases is, that subjects ' 
are not to trade with the enemy, nor the enemy's subjects 
with the belligerent state, without the special permission of 
the government ; and a material object of the control which 
the government exercises over such a trade is, that it may 
judge of the fitness of the persons, and under what restric- 
tions of time and place such an exemption from the ordinary 
laws of war may be extended. Such are the general prin- 
ciples laid down by Sir W. Scott for the interpretation of 
. these documents: but Grotius lays down the general rdle, 
that safe-conducts, of which these licenses are a species, are 
to be liberally construed ; laxa quam stricta interpretatio ad' 
mitienda est. And during the last war licenses were eventu- 
ally interpreted with great liberality in the British courts of 
prize."'^ 

« Chitty's Law of Nations, ch. 7. Kent'* Comment on Americaa Law, 
vol. i. p. 164, Note a, 2d Edit. 
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It was made a question in some cases in those courts, how § 26. 
far these documents could protect against British capture, on to^p^nt 
account of the nature and extent of the authority of the per- licenses, 
sons by whom they were issued. The leading case on this sub- 
ject is that of the HopCf an American ship laden with corn 
and flour, captured whilst proceeding from the United States 
to the ports of the Peninsula occijpied by the British troops, 
and claimed as protected by an instrument granted by the 
British consul at Boston, accompanied by a certified copy of 
a letter from the admiral on the Halifax station. In pro- 
nouncing judgment in this case. Sir W. ScoU observed, that 
the instrument of protection, in order to be effectual, must 
come from those who have a competent authority to grant 
such a protection, but that the papers in question came from 
persons who were vested with no such authority. To exempt 
the property of enemies from the effect of hostilities is a very 
high act of sovereign authority: if at any time delegated to* 
persons in a subordinate station, it must be exercised either by 
those who have a special commission granted to them for the 
particular business, and who in l^al language are called 
mandatoriesy or by persons in whom such a power is vested in 
virtue of any situation to which it may be considered inci*^ 
dentaL It was quite clear that no consul in any country^ 
particularly in an enemy's country, is vested with any such 
power in virtue of his station. Em rei non prcsponiturt and» 
therefore, his acts in relation to it are not binding. Neither 
does the admiral, on any station, possess such authority. He 
has, indeed, power relative to the ships under his immediate 
command, and can restrain them from committing acts of ' 

hostility; but he cannot go beyond that — he cannot grant a 
safeguard of this kind beyond the limits of his own station^ 
The protections, therefore, which had been set up did not re- 
sult from any power incidental to the situation of the persons 
by whom they had been granted ; and it was not pretended 
that any such power was specially intrusted to them for the 
particular occasion. If the ii^truments which had been re- 
lied upon by the claimants were to be considered as the* 
naked acts of those persons, then they were, in every poinJ^ 
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of view, totally invalid. But the question was, whether the 
British government had taken anj steps to ratify these pro* 
ceedings, and thus to convert them into valid acts of state; 
for persons not having full power may make what in law are 
termed sponsionesy or, in dipknnatic language, treaties siA spe 
ratif to which a subsequent ratification may give validity; ra- 
Hhabiiio mandalo cequiparatur. The learned judge proceeded 
to show, that the British government had confirmed the acts 
of its officers by the order in council of the 26th October, 
1813, and accordingly decreed restitution of the property. 
In the case of the Reward, before the lords of appeal, the 
principle of this judgment was substantially confirmed ; but 
in that of the Charles^ and other similar cases, where certifi- 
cates or passports of the same kind, signed by Admiral Saw- 
yer, and also by the Spanish minister in the United States, 
had been used for voyages from thence to the Spanish West 
Indies, the lords of appeal held that these documents, not 
being included within the terms of the confirmatory order in 
council, did not afford protection. In the cases of the pass- 
ports granted by the British minister in the United States, 
* permitting American vessels to sail with provisions from . 
thence to the island of St. Bartholomew's, but not confirmed 
by an order in council, the lords condemned in all the cases 
not expressly included within the terms of the order in coun- 
cil by which certain descriptions of licenses granted by the 
minister had been confirmed.^' 

^ 27. The contract made for the ransom of enemy's property 

'^•™*^?'' taken at sea is generally carried into efiect by a safe-con- 
captured ,11 . . 1 * « 
property, duct, granted by the captors, permittmg the captured vessel 

and cargo to proceed to a designated port within a limited 
time. Unless prohibited by the law of the captor's own coun- 
try, this document furnishes a complete legal protection 
against the cruisers of the same nation, or its allies, during 
the period and within the geographical limits prescribed by 
its terms. This protection results from the general authority 

* DodBon's Adm. Rep. vol. Lp. 226. The Hope. lb. Appendix (D.) 
Stewart's Yice-Adm. Rep. p. 367. 



miOBTS OF WAR A8 BETWSSN XNBMISS. 279 

to capture which is delegated by the belligerent state to its 
commissioned cruisers, and which involves the power to 
ransom captured property when judged advantageous. If 
the ransomed vessel is lost by the perils of the sea before 
her arrival, the obligation to pay the sum stipulated for her 
ransom is not thereby extinguished. The captor guaranties 
the captured vessel against being interrupted in its course, or 
retaken by other cruisers of his nation, or its allies, but he 
does not ensure against losses by the perils of the seas. Even 
where it is expressly agreed that the loss of the vessel by 
these perils shall discharge the captured from the payment 
of the ransom, this clause is restrained to the case of a total 
loss on the high seas, and is not extended to shipwreck or 
stranding, which might afibrd the master a temptation frau- 
dulently to cast away hb vessel, in order to save the most 
valuable part of the cargo, and avoid the « payment of the 
ransom. Where the ransomed vessel, having exceeded the 
time or deviated from the course prescribed by the ransom- 
bill, is retaken, the debtors of the ransom are discharged from 
their obligation, which is merged in the prize, and the amount 
is deducted from the net proceeds thereof, and paid to the 
first captor, whilst the residue is paid to the second captor. So 
if the captor, after having ransomed a vessel belonging to the 
enemy, is himself taken by the enemy, together with the ran- 
som-bill, of which he is the bearer, this ransom-bill becomes a 
part of the capture made by the enemy ; and the persons of the 
hostile nation, who were debtors of the ransom, are thereby 
discharged from their obligation. The death of the hostage 
taken for the faithful performance of the contract on the part 
of the captured does not discharge the contract; for the cap- 
tor trusts to him as a collateral security only, and by losing it 
does not also lose his original security, unless there is an ex- 
press agreement to that effect.^ 

Sir William Scott states, in the case of the Hoop, that as to 
ransoms, which are contracts arising ex jure belli, and tole- 
rated as such, the enemy was not permitted to sue in the 

« Pothier^ Traits de Propriety, Nos. 134—137. Valin, sur TOrdonnance, 
llv, ill. tit 9( des Prises, art 19. Traits des Prises, ch. 11, Nos, 1—- 3. 
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British courts of justice in his own proper person for the pay- 
ment of the ransom, even before British subjects were pro- 
hibited bj the statute 22 Geo. III. cap. 25, from ransoming 
enemy's property; but the payment was enforced by an ac^ 
tion brought by the imprisoned hostage in the courts o( his 
own country for the recovery of bis freedom. But the effect 
of such a contract, like that of every other which may be 
lawfully entered between belligerents, is to suspend the cha- 
racter of enemy so far as respects the parties to the ransom- 
bill; and consequently the technical objection of the want of 
a persona standi in judicio cannot, on principle, prevent a suit 
being brought by the captor directly on the ransom-bilL And 
this appears to be the practice in the maritime courts of the 
European continent.^ 

^ Robinson's Adm. Rep. vol i. p. 201. The Hoop. See Lord Mamifield's 
judgment in the case of Ricord v. Bettenham, Burrow's Rep. p. 1734. 
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CHAPTER IIL 



RIGHTS OF WAR AS TO IfEDTRALS. 



The right of every independent nation to remain at peace, % 1. 
whilst other nations are engaged in war, is an incontestable ^S^***^ 
attribute of sovereignty ; but it is obviously impossible that neumdkjr. 
neutral nations should be wholly unaffected by the existence 
of war between those with whom they continue to maintain 
the accustomed relations of friendship and commerce. The 
rights of neutrality bring with them corresponding duties. 
Among these duties is that of impartiality between the belli- 
gerent parties. The neutral is the common friend of both 
parties, and consequently is not at liberty to favour one party 
to the detriment of the other.^ 

There is, however, one very important exception arising %% 
out of antecedent engagements, by which the neutral may Jj^^Jd 
be bound to one of the parties to the war. Thus the neu- by a Umit- 
tral may be bound by treaty, previous to the war, to furnish with oricrf 
one of the belligerent parties with a limited succour in mo- the beUt- 
ney, troops, ships, or munitions of war, or to open his ports S^^ci. 
to the armed vessels of his ally with their prizes. The ful- 
filment of such an obligation does not necessarily forfeit his 
aeutral character, nor render him the enemy of the other 
belligerent nation, because it does not render him the general 
associate of its enemy.* 

How far a neutrality thus limited niay be tolerated by the 
opposite belligerent must depend more upon considerations 

1 Bynkerahoelc, Quxst. Jur. Pub. lib. i. cap. 9. Vattel, Droit des Gens^ 
Uv. ill. ch. 7, §§ 103—110. 
'« Vide ante, pt iii. ch. 2, § 13. 
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of policy than of strict right. Thus where Denmark, in con- 
sequence of a previous treaty of defensive alliance, furnished 
limited succours in ships and troops to the Empress Catha- 
rine II. of Russia, in (he war of 1768 against Sweden, the 
abstract right of the Danish court to remain neutral, except 
€0 far as regarded the stipulated succours, was scarcely con- 
tested by Sweden and the allied mediating powers. But it 
is evident from the history of these transactions, that if the 
war had continued, the neutrality of Denmark would not 
have been tolerated by these powers, unless she had with- 
held from her ally the succours stipulated by the treaty of 
1773, or Russia had consented to dispense with its fulfil- 
ment* 

^^^2J^^^ Another case of .qualified neutrality arises out of treaty 
arising out stipulations antecedent to the commencement of hostilities, 
dent treaty ^Y which the neutral may be bound to admit the vessels of 
stipulm- war of one of the belligerent parties, with their prizes, into 
mittingtlie ^^ ports, whilst those of the other may be entirely excluded, 
armed ves- qp only admitted under limitations and restrictions. Thus 

fldfl and 

prizes of by the treaty of amity and commerce of 1778, between the 
onejieni- United States and France, the latter secured to herself two 
the neutral special privileges in the American ports: — 1. Admission for 
P?5» her privateers, with their prizes, to the exclusion of her 
tboseofthe enemies. 2. Admission for her public ships of war, in case 
*^ kided. ^^ urgent necessity, to refresh, victual, repair, &c., but not 
exclusively of other nations at war with her. Under these 
stipulations, the United States not being expressly bound to 
exclude the public ships of the enemies of France, granted 
an asylum to British vessels and those of other powers at 
war wHh her. Great Britain and Holland still complained 
of the exclusive privileges allowed to France in respect to 
her privateers and prizes, whilst France herself was not sa- 
tisfied with Ihe interpretation of the treaty by which the 
public ships of her enemies were admitted into the Ameri- 

3 Annual Register, vol. xxx. pp. 181, 182. State Papers, p^ 29?. Eggers, 
J^Ken van BeroaitQi*C 2 ubtbeli. pp. 118—193, 
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can ports. To the former, it was answered by the American 
government that they enjoyed a perfect equality, qualified 
only by the exclusive admission of the privateeni ftnd prizes 
of France, which was the eflFect of a treaty made long be- 
fore, for valuable considerations, not with a view to circum- 
stances such as had occurred in the war of the French Re- 
volution, nor against any nation in particukir, but against all 
in general, and which might therefore be observed without 
giving just offence to any.* 

On the other hand, the minister of France asserted the 
right of arming and equipping vessels for war, and of enlist- 
iT^ men, within the neutral territory of the United States^ 
Examining this question under the law of nations and the 
general usage of mankind, the American government pro- 
duced proofs from the most enlightened and approved wri^ 
ters on the subject, that a neutral nation must, in respect to 
the war, observe an exact impartiality towards the bellige:- 
]>ent parties ; that favours to the one, to the prejudice of the 
other, would import a fraudulent neutrality of which no na- 
tion would be the dupe ; that no succour ought to be given 
to either, unless stipulated by treaty, in men, arms, or any 
thing else directly serving for war ; that the right of raising 
troops being one of the rights of sovereignty, and conse- 
quently appertaining exclusively to the nation itself, no fo^ 
reign power can levy men within the territory without its 
consent ; that, finally, the treaty of 1778, making it unlaw- 
ful for the enemies of France to arm in the United States^ 
could not be construed affirmatively into a permission to the 
French to arm in those ports, the treaty being express as to 
the prohibition, but silent as to the permission.^ 

The rights of war can be exercised only within the ter- f 4?. , 
ritory of the belligerent powers, upon the high seas, or m a ^ithinthe 

4 Mr. Jefferson's Letter to Mr. Hammond and Mr. Van Berckel, Sept. 9^ 
1793. Waite's State Papers, vol. i. pp. 169, 172. 

6 Mr. Jefferson's Letter to Mr. G. Morris, Aug. 16, 1793^ W»it«'» Stot* 
Papers,^ vol. i. p. 140. 
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iMiitorf of territory belonging to no one. Hence it follows that hostili- 
^benstttiai ^^^ cannot lawfully be exercised within the territorial juris- 
diction of^be neutral state which is the common friend of 
both parties.* 

% S. This exemption extends to the passage of an army or fleet 

?""■*? through the limits of the territorial jurisdiction, which can 
the nentnl hardly be considered an innocent passage, such as one nation 
^**^' has a right to demand from another ; and, even if it were 
such an innocent passage, is one of those imperfect rights, the 
exercise of which depends upon the consent of the proprie- 
tor, and which cannot be compelled against his will It may 
be granted or withheld, at the discretion of the neutral state; 
but its being granted is no ground of complaint on the part 
of the other belligerent power, provided the same privilege 
is granted to him, unless there be sufficient reasons for with- 
holding it^ 

The extent of the maritime territorial jurisdiction of every 
state bordering on the sea has already been described." 

§6. Not only are all captures made by the belligerent cruisers 

wiUiUrSe ^^'^**^ ^^^ limits of this jurisdiction, absolutely illegal and 
maritime void, but captures made by armed vessels stationed in a bay 
jorisdic- ^^ river, or in the mouth of a river, or in the harbour of a 
tion, or by neutral state, for the purpose of exercising the rights of war 
•utioned ^^^^ ^^"^ station, are also invalid. Thus where a British pri- 
witliin it, yateer stationed itself within the river Mississippi, in the 
ing on the neutral territory of the United States, for the purpose of ex- 
«wt». ercising the rights of war from the river, by standing off and 
on, obtaining information at the Balize, and overhauling ves- 
sels in their course down the river, and made the capture in 

* Bjmkershoek, Quxst Jur. Pub. lib. i. cap. 8. Martens, des Prises et 
Reprises, ch. 2, § 18. 

7 Vide ante, pt. ii. ch. 4. Rights of Property. Vattel, Droit des Gens, 
liv. iii. ch. 7, §§ 119 — 131. Grotius, de Jur. Bel. ac Pac lib. ii. cap. 2, i 
13» Sir W. Scott, Robinson's Adm. Rep. vol. iii. p. 353. 

8 Vide ante, pt; ii. ch. 4. Rights of Property. 
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qoestion within three English miles of the alluvial islands 
formed at its mouth, restitution of the captured vessel was 
decreed by Sir W. Scott, So also where a bellig|itnt ship» 
lying within neutral territory, mflde a capture with her boats 
out of the neutral territory, the capture was held to be in- 
valid ; for though the hostile force employed was applied to 
the captured vessel lying out of the territory, yet no such 
use of a neutral territory for the purposes of war is to be 
permitted. This prohibition is not to be extended to remote 
uses, such as procuring provisions and refreshments, which 
the law of nations universally tolerates; but no proaoimate 
acts of war are in any manner to be allowed to originate on 
neutral ground.^ 

Although the immunity of the neutral territory from the ^ T- 
exercise of any act of hostiUty is generally admitted, yet an chasedinto 
exception to it has been attempted to be raised in the case the ncutnl 
of a -hostile vessel met on the high seas and pursued ; which ^nd ^^ 
it is said may, in the pursuit, be chased within the limits of captured. 
a neutral territory. The only text writer of authority who 
has maintained this anomalous principle is Bynkershoek. He 
admits that he had never seen it mentioned in the writings 
of the publicists, or among any of the European nations, the 
Dutch only excepted ; thus leaving the inference open, that 
even if reasonable in itself^ such a practice never rested upon 
authority, noc was sanctioned by general usage. The ex-^ 
treme caution, too^ with which he guards this license to bel-- 
Hgerents, can hardly be reconciled with the practical exercise 
of it ; for how is an enemy to be pursued in a hostile man- 
ner within the jurisdiction of a friendly power, without im- 
minent danger of injuring the subjects and property of the 
latter 1 Dum fervet opus — in the heat and animation excited 
against the flying foe, there is too much reason to presume, 
that little regard will be paid to the consequences that may 

9 The Anna, Nov. 1805. Robinson's Adm. Rep. vol. v. p. 373. The 
Twee Gebroedei8» Julyi 1800. Vol iii. p. 162. 
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ensue to the neutral. There is, then, no exception to the 
rule, that every voluntary entrance into neutral territory, 
with hottUe purposes, is absolutely unlawfuL ** When the 
fact is established," says Sir W. Scottf '* it overrules every 
other consideration. The capture is done away ; the pro- 
perty must be restored, notwithstanding that it may actually 
belong to the enemy.*"* 

S 8. Though it is the duty of the captor^s country to make res- 

therrmuid ^*tution of the property thus captured within the territorial 
of violation jurisdiction of the neutral state, yet it is a technical rule of 
i^^io» the prize court to restore to the individual claimant, in such 
mutt be a case, only on the application of the neutral ^veroment 
by theneu- vrhose territory has been thus violated. This rule is founded 
tiiliiMe. upon the principle that the neutral state alone has been in- 
jured by the capture, and that the hostile claimant has no 
^ light to appear for the purpose of suggesting the invalidity 
of the capture." 

§ 9. Where a capture of enemy's property is made within neu- 

^then«^- ^^ territory, or by armaments unlawfully fitted out within 
tnd state the same, it is the right as well as the duty of the neutral 
«pS^^ state, where the property thus taken comes into its possession, 
within its to restore it to the original owners. This restitution is gene- 
^jo,^ or ^I'y J^^ide through the agency of the courts of admiralty 
otherwise and maritime jurisdiction. Traces of the exercise of such 

in violation . . j. .. /• j . i • j • ^i 'x* 

of its neu- ^ jurisdiction are found at a very early period m the writings 
^'■^^y' of Sir Leoline Jenkins, who was judge of the English high 
^^^inSe ^^"^ ^^ admiralty in the reigns of Charles II. and James 
places II. In a letter to the king in council, dated Oct 11, 1675, 
^^», ® relating to a French privateer seized at Harwich with her 
Chaniben. prize, (a Hamburg vessel bound to London,) Sir Leoline 
states several questions arising in the case, among which was, 
** Whether this Hamburgher, being taken within one ofyour 

w Robinson's Adm. Rep. vol. v. p. 15. The Vrow Anna Catharina.. 
^* Robinson's Adm. Rep. vol. iii. Note. Case of the Etnisca 
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Majesty*s chambers, and being bound for one of your ports, 
ought not to be set free by your Majesty's authority, notwith- 
standing he were, if taken upon the high seas out of those 
chambers, a lawful prize. I do humbly conceive he ought 
to be set free, upon a full and clear proof that he was within 
one of the king's chambers at the time of the seizure, which 
he in his first memorial sets forth to have been eight leagues 
at sea over against Harwich; King James (of blessed me- 
mory) his direction, by proclamation, March 2, 1604, being 
that all officers and subjects, by sea and land, shall rescue 
and succour all merchants and others, as shall fall within the 
danger of such as shall await the coasts, in so near places 
to the hinderance of trade outward and homeward ; and all 
foreign ships, when.they are within the king's chambers, be- 
ing understood to be within the places intended in those di- 
rections, must be in safety and indemnity, or else when t^ey 
are surprised must be restored to it, otherwise they have not 
the protection worthy of your Majesty, and of the an<)^ent 
reputation of those places. Bbt this being a point not lately 
settled by any determination, (that I know of, in case ^ere 
the king's chambers precisely, and under^ that name, came 
in question,) is of that importance as to deserve your Majes- 
ty's declaration and assertion of that right of the crown by 
an act of state in council, your Majesty's coasts being now 
^ much infested with foreign men of war, that there will be 
frequent use of such a decision."^ 

Whatever doubts there may be as to the extent of the ter- 
ritorial jurisdiction thus asserted as entitled to the neutral 
immunity, there can be none as to the sense entertained by 
this eminent civilian as to the right and the duty of the neu- 
tral sovereign to make restitution where his territory is vio- 
lated. 

When the maritime war commenced in Europe in 1793, Extent of 
the American government, which had determined to remain jllrisdic- 
neutral, found it necessary to define the extent of the line of tion alonjg^ 

^ life and Works of Sir L. Jenkins, voL ii. p. 72/. 



888 mioHTS or wam as to nvrmAXJ. 

the ootfte territorial protection claimed by the United States on their 
the bm <^oeLsiSf for the purpose of giving effect to their neutral rights 
and riTen. and duties. It was stated on thb occasion that governments 
and writers on public law had been much divided in opinion 
as to the distance from the sea coast within which a neutral 
nation might reasonably claim a right to prohibit the exer- 
cise of hostilities. The character of the coast of the United 
States, remarkable in considerable parts of it for admitting 
no vessels of size to pass near the shore, it was thought 
would entitle them in reason to as broad a margin of pro- 
tected navigation as any nation whatever. The government, 
however, did not propose, at that time, and without amicable 
communications with the foreign powers interested in that 
navigation, to fix on the distance to which they might ulti- 
mately insist on the right of protection. President Washings 
lOf gave instructions to the executive officers to consider it 
^ ^*' ^ restrained, for the present, to the distance of pne sea 
league, or three geographical miles, from the sea-shores. 
This distance, it was supposed, could admit of no opposition, 
beim; recognised by treaties between the United States, and 
.«ome of the powers with whom they were connected in com- 
^ercia:l intercourse, and not being more extensive than was 
iclaimed by any of them on their own coasts. As to the bays 
;and rivers, they had always been considered as portions of 
the territory, both under the laws of the former colonial go- 
vernment and of the present union, and their immunity from 
lielligerent operations was sanctioned by the general law and 
cisage of nations. The 25th article of the treaty of 17W, 
between Great Britain and the United States, stipulated that 
** neither of the said parties shall permit the ships or goods 
belonging to the citizens or subjects of the other, to be taken 
within cannon shot of the coast, nor in any of the bays, ports, 
or rivers if their territories, by ships of war, or others, having 
commissions from any prince^ republic, or state whatever. 
But in case it should so happen, the party whose territorial 
rights shall thus have been violated, shall use his utmost en- 
d^eavours to obtain from the offending party full and ample 
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satisfaction for the vessel or vessels so taken, whether the 
same be vessels of war or merchant vessels." Previously to 
this treaty with Great Britain the United States were bound 
by treaties with threie of the belligerent nations, (France, 
Prussia, and Holland,) to protect and defend, ^' by all the 
means in their power," the vessels and effects of those na- 
tions in their ports or waters, or on the seas near their shores, 
and to recover and restore the same to the right owner when 
taken from them. But they were not bound to make com- 
pensation if all the means in their power were used, and failed 
in their effect. Though they had, when the war commenced, 
no similar treaty with Great Britain, it was the President's 
opinion that they should apply to that nation the same rule 
which, under this article, was to govern the others above* 
« mentioned; and even extend it to captures made on the high 
seas, and brought into the American ports, if made by Ms- 
sels which had been armed within them. In the constita- ^^ 
tional arrangement of. the different authorities of the A<neri- • 

can federal Union, doubts were at first entertained whether 4i 

it belonged to the executive government, or the judiiiary 
Apartment, to perform the duty of inquiring into captures 
made within the neutral territory, or by armed vessels origi- 
ginally equipped, or the force of which had been augmented 
within the same, and of making restitution to the injured 
party. But it has been long since settled that this duty ap- 
propriately belongs to the federal tribunals acting as courts 
of admiralty and maritime jurisdiction.^^ 

It has been judicially determined that this peculiar juris- § 10. 
diction to inquire into the validity of captures made in viola- j^oMof the 
tion of the neutral immunity will be exercised only for the neutral ju- 

w Mr. Jefferson's Letter to M. Genet, Nov. 8, 1793. Waife^'s State Pa- 
pers, vol. vi. p. 195. Opinion of the Attorney-General on the capture. of 
the British ship Grange, May 14, 1793. Ibid. vol. i. p. 75. Mr. Jefferson's 
Letter to Mr. Hammond, Sept, 5, 1723. Waite's State Papers, vol. i. p. 
165. Wheaton's Reports^ vol. iv. p. 65, Note a. 

37 



too txattTt 09 WAm ▲• 1*0 MurftAtd. 

ilfdMon , purpose of restoring the specific property, when volunttirity 
in Meiior l>rought within the territory, and does not extend to the in* 
QiqpUcsp- fliction of vindictive damages, as in ordinary cases of man* 
time injuries. And it seems to be doubtful whether this 
jurisdiction will be exercised where the property has been 
once carried infra pnzsidia of the captor*s country, and there 
regularly condemned in a competent court of prize* How- 
ever this may be in cases where the property has come into 
the hands of a bondjide purchaser, without notice of the un** 
lawfulness of the capture, it has been determined that the 
neutiiil court of admiralty will restore it to the original 
owner, where it is found in the hands of the captor himself 
claiming under the sentence of condemnation. But the iUe- 
^al equipment will not aflect the validity of a capture, made 
after the cruise, to which the outfit had been applied, is ac*^'.* 
^ tttdly terminated." 

^ 11. An opinion is expressed by some text writers that bellige- 

Birht of j^j^^ cruisers not only are entitled to seek an «sylum and 
aqrlumin -^ . . 

a^tnd hospitality in neutral ports, but have a right to bring in and 

pende^on '^^ ^^^^^ prizes within those ports. Biit there seems to be 
theconsent nothing in the established principles of public law which can 
timlrtate.^' prevent the neutral state from withholding the exercise of 
this privilege impartially from all the belligerent powers, or 
even from granting it to one of them, and refusing it to others, 
where stipulated by treaties existing previous to the war. 
The usage of nations, as testified in their marine ordinances, 
sufficiently shows that this is a rightful exercise of the sove- 
reign authority, which every state possesses, to regulate the 
police of its own sea-ports, and to preserve the public peace 
within its own territory. Butihe absence of a positive prohi** 
bition implies a permission to enter the neutral ports for these 
purposes.* 

1^ Wheaton*8 Rep. vol. t, p. 585. The Amlstad de Rues, vol. viii. p. 108$ 
vol. ix. p. 658; vol. vii. p. 519. The Santissiina Trinidad. 

^ Bynkershoek, Quxst Jur» Pub. lib; i. cap. 15. Vattel, liv. iii. ch. 7, 
( 133. Valin« Comm. sur rOrdonn. de la Marine, torn. ii. p. 272. 
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Vatld states that the impartiality, which a neutral nation § 13. 
ought to observe between the belligerent parties, consists of |^p,^*„^ 
two points; h To give no assistance where there is no pre- tyt « what 
vious stipulation to give it; nor voluntarily to furnish troops, 
arms, ammunition, or any thing of direct use in war. ** I do 
not say to give assisttwce equally f but to give no assistance; 
for it would be absurd that a state should assist at the same 
time two enemies. And besides, it would be impossible to 
do it with equality : the same things, the like number of 
troops, the like quantity of arms, of munitions, &c. furnished 
under difierent circumstances, are no longer equivalent suc- 
cours. 2. In whatever does not relate to the war, the neu- 
tral must not refuse to one of the parties, merely because he 
k at war with the other, what she grants to that other."^^ a 

These princifdes were appealed to by the American go- §15. 
▼emment, when its neutrality was attempted to be violated ^jiJ^Tcmiip- 
on the commencement of the European war in 1793, by arm- ping ves- 
ing and equipping vessels, and enlisting men within the ports ^jjli^ni* 
of the United States by the respective belligerent powers to menwij^i 
cruise against each other. It was stated that if the neutral territory, 
power might not, consistently with its neutrality, furnish men ?^,S*'*'**' 
to either party for their aid in war, as little could either rent, un« 
enrol them in the neutral territory. The authority both of ^^^^ 
Wolfius and Vattel was appealed to in order to show that the 
levying of troops is an exclusive prerogative of sovereignty, 
which no foreign power can lawfully exercise within the ter- 
ritory of another state without its express permission. The 
testimony of these and other writers on the law and usage of 
nations was sufficient to show that the United States, in pro- 
hibiting all the belligerent powers from equipping, arming, 
and manning vessels of war in their ports, had exercised a 
right and a duty with justice and moderation. By their trea* 
ties with several of the belligerent powers, which formed 
part of the law of the land, they had established a state of 

>< Droit des Gens, liv. iii. cli. 7, § t04. 



BXaHTS Of WAm AS TO HivrmAXA 

peace with them. But without appealing to treaties, they 
bad established a state of peace with them. But without ap- 
pealing to treaties, they were at peace with them all by the 
law of nature; for, by the natural law, man is at peace 
with man, till some aggression is committed, which, by the 
sanoe law, authorizes one to destroy another, as his enemy. 
For the citizens of the United States, then, to commit muir- 
ders and depredations on the members of other nations, or to 
combine to do it, appeared to the American government as 
much against the laws of the land as to murder or rob, or 
combine to murder or rob; their own citizens ; and as riiuch 
to require punishment, if done within their limits, where 
they had a territorial jurisdiction, or on the high seas, where 
they had a personal jurisdiction, that is to say, one which 
reached their own citizens only; this being an appropriate^ 
part of each nation, on an clement where each has a com- 
mon jurisdiction."^^ . , 

'^ §li. The same principles were afterwards cons^ed to the 

5?^ forms of a law of congress passed in 1794, and revised and 
Ibrcedbj re-enacted in 1818, by which it is declared to be a misde- 
JJJJ^^*^ meanor for any person, within the jurisdiction of the United 
States, to augment the force of any armed vessel belonging 
to one foreign power at war with another power, with whom 
they are at peace ; or to prepare any military expedition 
against the territories of any foreign nation with whom they 
are at peace ; or to hire or enlist troops or seamen for foreign 
military or naval service ;. or to be concerned in fitting out 
any vessel, to cruise or commit hostilities in foreign service, 
against a nation at peace with them ; and the vessel, in this 
latter case, is made subject to forfeiture. The president is 
also authorized to employ force to compel any foreign vessel 
to depart, which, by the law of nations or treaties, ought not 
to remain within the United States, and to employ generally 

" Mr. Jefferson's Letter to M. Genet, June 17, 1793. American State 
Papers, vol. i. p. 1551 
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the public force in enforcing the duties of neutrality pre- 
scribed bj the law," 

The example of America was soon followed by Great Bri- Foreign 
tain, in the act of parliament 69 Geo. III. ch. 69, entitled, J^|**"°^* 
** An Act to prevent the Enlisting or Engagement of His Ma^ 
jesty's Subjects to serve in Foreign Service, and the Fitting 
Out or Equipping in His Majesty's Dominions Vessels for 
Warlike Purposes, without His Majesty's License." The 
previous statutes, 9 and 29 Geo. II., enacted for the purpose 
of preventing the formation of Jacobite armies in France and 
Spain, annexed capital punishment as for a felony to the of- 
fence of entering the service of a foreign state. The 69 Geo. 
IIL X^h. 69, commonly called the Foreign Enlistment Act, 
provided a less severe punishment, and also supplied a defect 
in the former law, by introducing after the words " king, 
prince, state, or potentate," the words " colony or district 
assuming' the powers of a government," in order to reach 
the case of those who entered the service of unacknowledged 
as well as oi acknowledged states. The act also provided 
for preventing and punishing the offence of fitting out armed 
vessels, or supplying them with warlike stores, upon which 
the former law had been entirely silent. 

In the debates which took place in parliament upon the 
enactment of the last- mentioned act in 1819, and on the mo- 
tion for its repeal in 1823, it was not denied by Sh* J. Mack- 
intosh and other members who opposed the bill, that the 
sovereign power of every state might interfere to prevent its 
stibjects from engaging in the wars of other states, by which 
its own peace might be endangered, or its political and com- 
mercial interests affected. It was, however, insisted' that 
the principles of neutrality only required the British legisla- 
ture to maintain the laws in being, but could not command 
it to change any law, and least of all to alter the existing 
laws for the evident advantage of one of the belligerent par- 
ties. Those who assisted insurgent states, however mef ito- 

*B Kent's Comment, on American Law, vol. i. p. 123. 2d Ed. 
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rioas the cause in which they were engaged, were in a much 
worse situation than those who assisted recognised govern- 
mentSy as they could not lawfully be reclaimed as prisoners 
of war, and might, as engaged in what was called rebellion, 
be treated as rebels. The proposed new law would go to 
alter the relative risks, and operate as a law of favour to one 
of the belligerent parties. To this argument it W9s replied 
by Mr. Cannings that when peace- was concluded between 
Great Britain and Spain in 1814, an article was introduced 
into the treaty by which the former power stipulated not to 
furnish any succours to what were then denominated the re- 
volted colonies of Spain. In process of time, as those colo- 
nies became more powerful, a question arose of a very diffi- 
cult nature, to be decided on a due consideration of their de 
jure relation to Spain on the one hand, and their de facto in- 
dependence on the other. The law of nations affi>rded no 
precise rule as to the course which, under circumstances so 
peculiar as the transition of colonies from their allegiance to 
the parent state, ought to be pursued by foreign powers. 
It was difficult to know how far the statute law or the 
common law was applicable to colonies so situated. It be- 
came necessary, therefore, in the act of 1619, to treat the 
colonies as actually independent of Spain ; and to prohi- 
bit mutually and with respect to both, the aid which hac^ 
been hitherto prohibited with respect to one only. It 
was in order to give full and impartial efiect^to the provi- 
sions of the treaty with Spain, which prohibited the exporta- 
tion of arms and ammunition to the colonies, but did not pro- 
hibit their exportation to Spain, that the act of parliament 
declared that the prohibition should be mutual. When» 
however, from the tide of events flowing from the proceed- 
ings of the congress of Verona, war became probable between 
France and Spain, it became necessary to review these rela- 
tions. It was obvious that if war actually broke out, the 
British government must either extend to France the prohi- 
bition which already existed with respect to Spain, or re- 
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tn6ve from Spain the prohibition to which she was then sub- 
ject, provided they meant to place the two countries on an 
equal footing. So far as the exportation of arms and am** 
munition was concerned, it was in the power of the crown 
to remove any inequality between the belligerent parties, 
simply by an order in council* Such an order was conse- 
quently issued, and the prohibition of exporting arms and 
ammunition to Spain was removed* By this measure, the 
British government offered a guarantee of their bondjide 
neutrality. The mere appearance of neutrality might have 
been preserved by the extension of the prohibition to France, 
instead of the removal of the prohibition from Spain; but it 
would have been a prohibition of words only, and not at all 
in fact, for the immediate vicinity of the Belgic ports to 
France would have rendered the prohibition of direct export- 
ation to France totally nugatory. The repeal of the act of 
181d would have, not the same, but a correspondent effect 
to that which would have been produced by an order in 
council prohibiting the exportation of arms and ammunition 
to France. It would be a repeal in words only as respects 
France, but in fact respecting Spain ; and would occasion an 
inequality of operation in favour of Spain, inconsistent with 
«n impartial neutrality. The example of the American go- 
vernment was referred to, as vindicating the justice and 
policy of preventing the subjects of a neutral country from 
enlisting in the service of any belligerent power, and of pro- 
hibiting the equipment in its ports of armaments in aid of 
such power. Such was the conduct of that government 
under the presidency of Washington, and the secretaryship 
of Jefierson ; and such was more recently the conduct of the 
American legislature in revising their neutrality statutes in 
1818, when the congress extended the provisions of the act 
of 1794 to the case of such unacknowledged states as the 
South American colonies of Spain, which had not been pro- 
vide for in the original law.^^ 

^^ Annual Register, voL Ixi. p. 71. Canning's Speeches, vol. iy. p; 150$ 
vol. T. p. 34. 
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S 15. The unlawfulness of belligerent captures made withip the 

oftiie"'*^ territorial jurisdiction of a neutral state is incontcstably 

neutral established on principle, usage, and authority. Does this 

bow ft? it immunity of the neutral territory from the exercise of acts of 

extendi to hostility within its limits extend to the vessels of the nation 

▼e«el8 on on the high seas, and without the jurisdiction of any other 

the high gt^te? 
■eai* 

We have already seen that both the public and private 
vessels of every independent nation on the high seas, and 
without the territorial limits of any other state, are subject to 
the municipal jurisdiction of the state to which they belong.* 
This jurisdiction is exclusive only so far as respects ofiences 
against the municipal laws of the state to which the vessel 
belongs. It excludes the exercise of the jurisdiction of every 
other state under its municipal laws, but it does not exclude 
the exercise of the jurisdiction of other nations as to crimes 
under international law, such as piracy and other offences, 
which all nations have an equal right to judge and to punish. 
Does it, then, exclude the exercise of the belligerent right of 
capturing enemy's property 1 

This right of capture is confessedly such a righf as may 
be exercised within the territory of the belligerent state, 
within the enemy's territory, or in a place belonging to no 
one : in short, in any place except the territory of a neutral 
state. Is the vessel of a neutral nation on the high seas such 
a place ? 
Distinction A distinction has been here taken between the public and 
pu^cTand *'^® private vessels of a nation. In respect to its public ves- 
private sels, it IS Universally admitted that neither the right of visita- 
tion and search, of capture, nor any other belligerent right, 
can be exercised on board such a vessel on the high seas. A 
public vessel, belonging to an independent sovereign, is ex- 
empt from every species of visitation and search, even within 
the territorial jurisdiction of another state : a fortiori^ must it 
be exempt from the exercise of belligerent rights on the 
ocean, which belongs exclusively to no one nation ?" 

w Vide ante, pt. ii. ch. 2, § 11. ii Ibid. 
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»■ 

In respect to private vessels, it has been sM, the case is 
difTerent They form no part of the neutral territory, and 
when within the territory of another state are not exempt 
from the local jurisdiction. That portion of the ocean which 
is temporarily occupied by them forms no part of the neutral 
territory; nor does the vessel itself, which isa moveable thing, 
the property of private individuals, form any part of the ter- 
ritory of that power to whose subjects it belongs. The juris- 
diction which that power may lawfully exercise over the 
vessel on the high seas is a jurisdiction over the persons and 
property of its citizens : it is not a territorial jurisdiction. Be- 
ing upon the ocean, it is a place where no particular nation 
has jurisdiction, and where, consequently, all nations may 
equally exercise their international rights.^ 

■ 

Whatever may be the true original abstract principle of § 16. 
qatqral law on this subject, it is undeniable that the oxistant J^^JoIm 
u$age and practice of belligerent nations, from the earliest subjecting 
times, have subjected enemy's goods in neutral vessels to cap- tood/in 
ture and condemnation as prize of war. This constant and neutral 
universal usage has only been interrupted by treaty stipula- capture.: 
ti^ns, forming a tenoporaiy conventional law between the . ' '! 
parties to such stipulations.^ 

The regulations and practice of certain maritime natibhs, § 17- 
at different periods, have not only considered the goods of an ^^jg 
enemy laden in the ships of a friend liable to capture, but laden with 
have doomed to confiscation the neutral vessel 6it board of ^l^^iml,. 

^ Rutherforth's Inst vol. iK b. ii. ch. 9, § 19. Azuni, Diritto Matitimo, pt« 
ii. ch. 3, art. 2. Letter of American Envoys at Parb to M. de Talle^rrand^ 
Jan. 17, 1798. Waite's American State Papers, vol. iv. p. 34* 

^ Consolato del Mare, cap. 275. Albericus Gentills, Hisp. Advoc. lib. u 
eap. 27. Grotius, de Jur. Bel. ac Pac. lib. ili. cap. 6, 4§ 6, 26; cap. 1, § 5, 
Note 6. Bynkershoek, Qusest. Jur. Pub. lib. i. capi 14. Tattel, Droit des 
Gens, Kv. iii. ch. 7, § 115. Heineccius, de Nav. ob. vect. cap. 2, §9. Loc- 
cenius, de Jure del Marit lib. ii. cap. 4, ^ 12. Azuni, del Diritto Mavit. pt 
ii. ch. 3, art 1, 2. 
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kd to ooo- which these goods were laden. This practice has been sought 
1^^^^ ^ to be justified upon a supposed analogy with that provision of 
the Roman law which involved the vehicle of prohiUted com- 
modities in the confiscation pronounced against the prohibited 
goods themselves.*^ 

Thus by the marine ordinance of Louis XIV. of 1681 » all 
vessels laden with enemy's goods are declared lawful prize 
of war. The contrary rule had been adopted by the pre- 
ceding prize ordinances of France, and was again revived by 
the pegiement of 1744, hy which it was declared that ^in case 
there should be found on board of neutral vessels, of what- 
ever nation, goods or efiects belongii^ to his Majesty's ene- 
mies, the goods or effects shall be good prize, and the vesseb 
shall be restored." Fo/m, in his commentary upon the ordi- 
nance, admits that the more rigid rule, which continued to 
prevail in the French prize tribunals from 1681 to 1744, was 
peculiar to the jurisprudence of France and Spain ; but that 
the usage of other nations was only to confiscate the goods 
of the enemy »^ 

\ la Although by the general usage of nations, independently of 

^J ^ * treaty stipulations, the goods of an enemy found on board the 
boud the ships of a friend are liable to capture and condemnation, yet 
^j^y the converse rule, which subjects to confiscation the goods of 
a friend on board the vessels of an enemy, is manifestly con- 
trary to reason and justice. It may, indeed, afibrd, as Gro- 
this has stated, a presumption that the goods are enemy's 
property ; but it is such a presumption as win readily yield 
to contrary proof, and not of that class of presumptions which 
the civilians call presumpHones juris et dejure, and which are 
conclusive upon the party. 
Gable to But however unreasonable and unjust this maxim may be, 
SiHr^he '^ ^^^ ^^^^ incorporated into the prize code of certain nations* 

prize code and enforced by them at different periods. Thus by the 

of some 

nations. 

^ Baibejrae, Note to Grotius, lib. iii. cap. 6, § 6, Note 1* 
^ Valin, Comm. liv. iil tit 9. Des Prises* art. 7. 
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cOiBion by the neutral, that enemy shipg should make enemy 
goods. These two maxims have been, in fact, commonly thus 
coupled in the various treaties on this subject, with a view to 
simplify the judicial inquiries into the proprietary interest of 
the ship and cargo, by resolving them into the mere question 
of tlic national character of the ship. 

§19, The two maxims are not, however, inseparable. The 

''^.^^^ f primitive law, independently of international conripact, rests 
/ree$hip$ oo the simple principle that war gives a right to capture the 
fru goodie goods of an enemy, but gives no right to capture the goods of 

flB4 ^%w ^* •% WWW wm 

skips ene- a friend. The right to capture an enemy's property has no 
not ne^ limit but that of the place where the goods are fouiul, which, 
ily con- if neutral, will protect them from capture. We have already 
'seen that a neutral vessel on the high seas is not such a place. 
The exemption of neutral property from capture has no 
other exceptions than those arising from the carrying of con- 
traband, breach of blockade, and other analogous cases^ where 
the conduct of the neutral gives to the belligerent a right to 
treat his property as enemy's property. The neutral flag 
constitutes no protection to an enemy's property, and th^ 
belligerent flag communicates no hostile character to neutral 
property^ States have changed this simple and natural 
principle of the law of nations, by mutual compact, in whole 
or in part, according as they believed it to be for their inte- 
rest; but the one maxim, ih'di free ships make free goods^ does 
not necessarily imply the converse proposition, that enemy 
ships make enemy goods. The stipulation that neutral hot* 
toms shall mak3 neutral goods, is a concession made by the 
belligerisnt to the neutral, and gives to the neutral flag a ca- 
pacity not given to it by the primitive law of nations. Oo 
tb6 other hand, the stipulation subjecting neutral property 
found in the vessel of an enemy to confiscation as prize of 
wan is {BL concession made by the neutral to the belligerent, 
and takes from the neutral a privilege he possessed under 
the pre-existing law of na.tions; bn^t peitbejr reason nor usage 
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render the two concession's so indissoluble that the one can- 
not exist without the other. 

It was upon these grounds that the Supreme Court of the 
United States determined that the treaty of 1795, between 
them and Spain, which stipulated that free ships should make 
free goods, did not necessarily imply the converse proposition, 
that enemy ships should make enemy goods, the treaty being 
silent as to the latter ; and that, consequently, the goods of a 
Spanish subject found on board the vessel of an enemy of 
the United States were not liable to confiscation as prize of 
war. And although it was alleged that the prize law of 
Spain would subject the property of American citizens to 
condemnation when found on board the vessels of her enemy, 
the court refused to condemn Spanish property found on 
iioard a vessel of their enemy upon the principle of reci- 
procity; because the American government had not manifest- 
ed its will to retaliate upon Spain ; and until this will was 
manifested by some legislative act, the court was bound by 
the general law of nations constituting a part of the law of 
the land.*^ 

The conventional law in respect to the rule now in ques- 4 ^Wi-^ 
tion has fluctuated, at different periods, according to ^^® Somakwr 
fluctuating policy and interests of the different maritime as to/ree 
states of Europe. It has been much more flexible than the «J^. 
consuetudinary law ; but there is a great preponderance of 
modern treaties in favour of the maxim, free ships freegoodsf 
sometimes, but not always, connected with the correlative 
maxim, enemy ships enemy goods; so that it maybe said that, 
for two centuries past, there has been a constant tendency 
to establish by C9mpact the principle that the neutrality of 
the ship should exempt the cargo, even of enemy's property, *» 
from capture and confiscation as prize of war. Among the 
earliest examples of wich a stipulation is that contained in 
the capitulation granted by the Ottoman Porte, in 1604, to 

^ Cranch's Rep. vol. ix. p. 388, TheNereide. 
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Henry IV. of France, which has been since foHowed in all 
the conventions between the different nations of Christendom 
and the Mohammedan powers, such as Turkey and the Bar- 
bary States. Under these treaties, the flag and pass are 
made conclusive of the national character both as to ship 
and cargo.** 

It became, at an early period, an object of interest with 
Holland, a great commercial and navigating country, whose 
permanent policy was essentially pacific, to obtain a relax- 
ation of the severe rules which had been previously observed 
in maritime warfare. The States-Greneral of the United 
Provinces having complained of the provisions in the French 
ordinance of Henry 11. 1538, a treaty of commerce was 
concluded between France and the Republic in 1646, by 
which the operation of the ordinance, so far as respected the 
capture and confiscation of neutral vessels for carrying en- 
emy's property, was suspended ; but it was found impossible 
to obtain any relaxation as to the liability to capture of ene^ 
roy's property in neutral vessels. The Dutch negotiator in 
Paris, in his correspondence with the grand pensionary De 
Witt, states that he had obtained the " repeal of the pre- 
tended French law, que robe (Tennemi confisque celle d'ami ; so 
that if, for the future, there should be found in a free Dutch 
vessel effects belonging to the enemies of France, these 
effects alone will be confiscable, and the ship with the other 
goods will be restored; for it is impossible to obtain the 
twenty-fourth article of my Instructions, where it is said that 
the freedom of the ship ought to free the cargo, even if be- 
longing to an enemy.'' This latter concession the United 
Provinces obtained from France by the treaty of alliance of 
1662, and the commercial treaty signed at the same time 
with the peace at Nimeguen in 1678, confirmed by the treaty 
of Ryswick in 1697. The rule oi free ships free goods was 
coupled, in these treaties, with its coririative maxim, enemy 

^ Flassan, Histoire de la Diplomatie Fran^aise, torn. ii. p. 326. Azuii]« 
Dira Marit pt. ii. ch. 3, art 1, § 8. 
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ships enemy goods. The same concession was obtained bj 
Holland from England, in 1668 and 1674, as the price of an 
alliance between the two countries against the ambitious de- ^ 

signs of Louis XIV. These treaties gave rise, in the war 
which commenced in 1756 between France and Great Bri- 
tain, to a very remarkable controversy between the British ^^ 
and Dutch governments, in which it was contended on the 
one side that Great Britain had violated the rights of neutral 
commerce, and on the other that the States-Creneral had not 
fulfilled the guarantee which constituted the equivalent for 
the concession made to the neutral flag in derogation of the 
pre-existing law of nations.*® 

The principle that the character of the vessel should de- 
termine that of the cargo wieis adopted by the treaties of 
Utrecht of 1713, subsequently confirmed by those of 1721 
and 1739, between Great Britain and Spain, by the treaty 
of Aix-la-Chapelle in> 1748, and of Paris in 1763, between 
Grreat Britain, France, and Spain. 

Such was the state of the consuetudinary and conventional Armed 
law prevailing among the different maritime powers of "^"j^qJ 
Christian Europe, and between them and that set of nations 
who profess the Mohammedan religion, when the declaration 
of independence by the British North American colonies gave 
rise to a maritime war between France and Great Britain. 
With a view to conciliate those powers which remained neu- 
tral in this war, the cabinet of Versailles issued, on the 26th 
of July, 1778,* an ordinance or instruction to the French 
cruisers, prohibiting the capture of neutral vessels, even when 
bound to or from enemy ports, unless laden in whole or in 

^ Dumont, Corps Diplomatique, torn. vi. pt i. p. 342. Fkssan, Histoire 
de la Diplomatie Fran^aise, torn. iii. p. 451. A pamphlet was published pn 
the occasion of this controversy between the British and Dutch govern- 
ments, by the elder Locd Liverpool^ (then Mr. Jenkinson,) eRtitlec^^'A 
Discourse on the Conduct m Great Britain in respect to Neutral Nations 
during the present War,"' wfateh contMns a very full and instructive discussion 
c^ the question of neutral navig^on, both as resting on the primitive law of 
nations and on treaties. London, 8vo. ITST, 2d Ed. 1794 ; 3d fid. 1801. i 
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part with contraband articles destined for the enemy's use ; 
reserving the right to revoke this concession, unless the ene- 
my should adopt a reciprocal measure within six months 
The British government, far from adopting any such mea- 
sure, issued in March, 1780, an order in council suspending 
the special stipulations respecting neutral commerce ai)d navi- 
gation contained in the treaty of alliance of 1074, between 
Great Britain and the United Provinces, apon the alleged 
ground that the States-General had refused to fulfil the reci- 
procal conditions of the treaty. Immediately after this order 
in council, the Empress Catharine II. of Russia communicated 
to the different belligerent and neutral powers the famous 
declaration of neutrality, the principles of which were ac- 
ceded to by France, Spain, and the United States of Ame- 
rica, as belligerents, and by Denmark, Sweden, Prussia, Hol- 
land, the Emperor of Germany, Portugal, and Naples, as 
neutral powers. By this declaration, which afterwards be^ 
came the basis of the armed neutrality of the Baltic powers, 
the rule that free ships make free goods was adopted, with- 
out the previously associated maxim that enemy ships should 
make enemy goods. The court of London answered this 
declaration by appealing to the ''principles generally acknow- 
ledged as the law of nations, being the only law between 
powers where no treaties subsist;'' and to the '' tenor of its 
different engagements with other powers, where those en^ 
gagements had altered the primitive law by mutual (Stipu- 
lations, according to the will and convenience of the con- 
tracting parties" Circumstances rendered it convenient for 
the British government to dissemble it^ resentment towards 
Russia and the other northern powers, and the war wsls ter- 
Hifafated without any formal adjustment of this dispute be- 
tween Great Britain and the other members of the armed 
neutrality.** 

^ Flassan, Diplomatic Fran^aise, torn. vii. pp. 183, 273. Annual Begis- 
ter, vol. zxiii. p. 205. State Papers, pp. 345—356; vol, xmxy. p. 300. 
State Papers. 



■l 



RIGHTS OF W^JI AS TO NEUTRALS. 805 

*• « .■ 

By the treaties of peace concluded at Versailles in 1783, 
between Great Britain, France and Spain, the treaties of 
Utrecht were once more revived and confirmed. This con- 
firmation was again reiterated in the commercial treaty of 
1786, between France and Great Britain, by which the two 
kindred maxims were once more associated. In the negotia« ;^ 
tions at Lisle in 1797, it was proposed by the British plenipo- 
tentiary, Lord Mahnesbury, to renew all the former treaties , ' 
between the two countries confirmatory of those of Utrecht 
This proposition was objected to by the French ministers, for 
several reasons foreign to the present subject ; to which L^rd 
Malmesbury replied that these treaties were become the law 
of nations, and that infinite confusion would result from their 
not being renewed. It is probable, however, that his Lord- 
ship meant to refer to the territorial arrangements rather 
than to the commercial stipulations contained in these trea- 
ties. Be this as it may, the fact is, that they were not re- 
newed, either by the treaty of Amiens in 1802, or by that of 
Paris in 1814. 

During the protracted wars of the French revolution all 
the belligerent powers began by discarding in practice, not 
only the principles of the armed neutrality, but even the ge- 
nerally received maxims of international law by which the 
rights of neutral commerce in time of war had been previ- 
ously regulated. " Russia," says Von Martens, " made com- 
mon cause with Great Britain and with Prussia, to induce 
Denmark and Sweden to renounce all intercourse with 
France, and especially to prohibit their carrying goods to 
the country. The incompatibility of this pretension with the 
principles established by Russia, in 1780, was veiled by the 
pretext that in a war like that against revolutionary France, 
the rights of neutrality did not come in question." France, 
on her part, revived the severity of her ancient prize code, 
by decreeing, not on]y the capture and condemnation of the 
goods of her enemies found on board neutral vessels, but even 
of the vessels themselves laden with goods of British growth, 
produce,^ and manufacture. But in the further prepress of 
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Armed the war, the principles which had formed the basis of the 
^I3qq/ armed neutrality of the northern powers in 1780, were re- 
vived by a new maritime confederacy between Russia, Den- 
mark, and Sweden, formed in 1800, to which Prussia acceded. 
This league was soon dissolved by the naval power of Great 
• Britain and the death of the Emperor Paul ; and the principle 
now in question was expressly relinquished by Russia by the 
convention signed at St. Petersburgh in 1801, between that 
power and the British government, and subsequently acceded 
to by Denmark and Sweden. In 1807, in consequence of the 
stipulations contained in the treaty of Tilsit between Russia 
and France, a declaration was issued by the Russian court, 
in which the principles of the armed neutrality were pro- 
claimed anew, and the convention of 1801 was annulled by 
the Emperor Alexander. In 1812, a treaty of alliance 
against France was signed by Great Britain and Russia ; but 
no convention respecting the freedom of neutral commerce 
and navigation has been since concluded between these two 
powers. 
The inter- Without entering into the abstract question, how far the 
Uw of ancient international law, by which the intercourse of the 
Europe maritime slates of Europe has been so long regulated, is bind- 
Amcrica ^ ^^S "P^" *^^ ^^^ Communities which have sprung up in the 
ami mo- western hemisphere, it may be sufficient to observe that it 
treaty. was certainly considered by the United States as obligatory 
upon them during the w^ar of their revolution. During that 
war, the American courts of prize acted upon the generally 
received principles of European public law, that enemy's 
properly iq neutral vessels was liable to, whilst neutral pro- 
perty iQ an enemy's vessels was exempt from, confiscation ; 
until Congri^ss issued an ordinance recognising the maxims 
of the armed neutrality of 1780, upon condition that they 
should be reciprocally acknowledged by the other belligerent 
powers. Iq the i/istructipns given by Congress in 1784 to 
• their ministers appointed to treat with the difier^nt European 
courts, the same principles were proposed as the basis of ne- 
gotiation by which the independence of the IJnited 3|tat^ 



RIGHTS OF WAR AS TO NEUTRALS. 

was to be recognised. During the wars of the French revo- 
lution, the United States being neutral, admitted that the im- 
munity of their flag did not extend to cover enemy's property, 
as a principle founded in the customary law and established 
usage of nations, though they sought every opportunity of 
substituting for it the opposite maxim of free ships, free goadsf 
by conventional arrangements with such nations as were dis- 
posed to adopt that amendment of the law. In the course of 
the correspondence which took place between the minister 
of the French republic and the government of the United 
States, the latter affirmed that it could not be doubted that, 
by the general law of nations, the goods of a friend found in 
the vessel of an enemy are free, and the goods of an enemy 
found in the vessel of a friend are lawful prize. It was true, 
that several nations, desirous of avoiding the inconvenience 
of having their vessels stopped at sea, over-hauled, carried 
into port, and detained, under pretence of having enemy's 
goods on board, had, in many instances, introduced by special 
treaties, the principle, that enemy ships should make enemy 
goods, and friendly ships friendly goods ; a principle much 
less embarrassing to commerce, and equal to all parties in 
point of gain and loss : but this was altogether the effect of 
particular treaty, controlling in special cases the general prin- 
ciple of the law of nations, and therefore taking eflect be- 
tween such nations only as have so agreed to control it. 
England had generally determined to adhere to the rigorous 
principle, having in no instance, so far as was recollected, 
agreed to the modification of letting the property of the goods 
follow that of the vessel, except in the single one of her trea- 
ties with France. The United states had adopted this modi- 
fication in their treaties with France, with the United Ne- 
therlands, and with Prussia; and, therefore, as to those 
powers, American vessels covered the goods of their ene- 
mies, and the United States lost their goods when in the 
vessels of the enemies of those powers. With Great Britain, 
Spain, Portugal, and Austria, the United States had then no 
treaties; and therefore had nothing to oppose them in acting 
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according to the general law of nations, that enemy good» 
are lawful prize though found in the ships of a friend* Nor 
was it perceived that France could, on the whole, suffer, for 
though she lost her goods in American vessels, when found 
therein by England, Spain, Portugal, or Austria; yet sKe 
gained American goods when found in the vessels of Eng- 
land, Spain, Portugal, Austria, the United Netherlands, or 
Prussia : and as the Americans had more goods afloat in the 
vessels of those six nations, than France had afloat in their 
vessels, France was the gainer, and they the losers, by the 
principle of the treaty between the two countries. Indeed 
the United States were losers in every direction of that prin- 
ciple ; for when it worked in their favour, it was to save the 
goods of their friends ; when it worked against them, it was 
to lose their own, and they would continue to lose whilst it 
was only partially established. When they should have 
established it with all nations, they would be in a condition 
neither to gain nor lose, but would be less exposed to vexa- 
tious searches at sea. . To this condition the United States 
were endeavouring to advance ; but as it depended on the 
will of other nations, they could only obtain it when others 
should be ready to concur.^^ 

By the treaty of 1794 between the United States and 
Great Britain, article 17, it was stipulated that vessels, cap- 
tured on suspicion of having on board enemy's property or 
contraband of war, should be carried to the nearest port for 
adjudication, and that part of the cargo only which consisted 
of enemy's property, or contraband for the enemy's use made 
prize, and the vessels be at liberty to proceed with the re- 
mainder of her cargo. In the treaty of 1778, between France 
and the United States, the rule of free ships free goods had 
been stipulated ; and, as we have already seen, France com- 
plained that her goods were taken out of American vessels 

*i Mr. Jefferson's Letter to M. Genet, July 24, 1793. Waite's State Pa- 
pers, vol. i. p. 134. See also President Jefferson's Letter to Mr. R. R. 
Livingston, American Minister at Paris, Sep. 9, 1801. Jefferson's Memoirs, 
ToL ill. p. 489. 
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without resistance by the United States, who, it was alleged, 
had abandoned, by their treaty with Great Britain, their an- 
tecedent engagements to France, recognising the principles 
of the armed neutrality. 

To these complaints, it was answered by the American go- 
vernment that when the treaty of 1778 was concluded, the 
armed neutrality had not been formed, and consequently the 
state of things on which that treaty operated was regulated 
by the pre-exiisting law of nations, independently of the prin- 
ciples of the armed neutrality. By that law, free ships did 
not make free goods, nor enemy ships enemy goods. The 
stipulation therefore in the treaty of 1778 formed an excep- 
. tion to a general rule which retained its obligation in all ca^es 
where not chained by compact. Had the treaty of 1*^94 be- 
tween the United States and Great Britain not been formed, 
or had it entirely omitted any stipulation on this subject, the 
belligerent right would still have existed. The treaty did 
not concede a new right, but only mitigated the practical ex- 
ercise of a right already acknowledged to exist. The desire 
of establishing universally the principle, that neutral ships 
should make neutral goods, was felt by no nation more strong- 
ly than by the United States. It was an object which they 
kept in view, and would pursue by such means as their judg- 
ment might dictate. But the wish to establish a principle 
was essentially different from an assumption that it is already 
^tablished. However solicitous America might be to pursue 
all proper means tending to obtain the concession of this 
principle by any or all of the maritime powers of Europe^ 
she had never conceived the idea of obtaining that consent 
by force. The United States would only arm to defend 
their own rights: neither their policy nor their interests per- 
mitted them to arm in order to compel a surrender of the 
rights of others.^* 

« Letter of the American Envoys at Paris, Messrs. Marshall, Pinkney,. 
and Geaiy, to M. de Talleyrand,. Jan. 17,. 1798. Wwte's State Papers, Tol. 
iv. pp. 38-^7. 
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The principle of free ships free goods^ had been stipulated 
by the treaty of 1785, between the United States and Prus- 
sia. On the expiration of this convention in 1799, a new 
treaty was negotiated, which contains the following article :-f- 
^ Experience having proved that the principle adopted in the 
12th article of the treaty of 1785, according to which free 
ships make free goods, has not been sufficiently respected 
during the two last wars, and especially in that which still 
continues, the two contracting parties propose, after the re- 
turn of a general peace, to agree, either separately between 
themselves, or jointly with other powers alike interested^ to 
concert with the great maritime powers of £urope such ar- 
rangements and such permanent principles as may serve to 
consolidate the liberty and safety of neutral navigation and 
commerce in future wars. And if in the interval either of 
the contracting parties should be engaged in a war» to which 
the other should remain neutral, the ships of war and priva- 
teers of the belligerent power shall conduct themselves to- 
wards the vessels of the neutral power, as favourably as the 
course of the war then existing may permit, observing the 
principles and rules of the law of nations as generally ac- 
knowledged.'' 

During the war which commenced between the United 
States and Great Britain in 1812, the prize courts of the for- 
mer uniformly enforced the generally acknowledged rule of 
international law, that enemy's goods in neutral vessels are 
liable to capture and confiscation, except as to such powers 
with whom the American government had stipulated by sub- 
sisting treaties the contrary rule, that free ships should make 
free goods. 

In their recent negotiations with the newly established re- 
publics of South America, the United States proposed the 
establishment of the principle of free ships free goodsj as be- 
tween all the powers of the North and South American 
continents. It was. declared that the rule of public law, — 
that the property of an enemy is liable to capture in the 
vessels of a friend, — has no foundation in natural right» and. 
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though it be the established usage of nations, rests entirely 
on the abuse of force. No neutral nation, it was said, ^as 
bound to submit to the usage ; and though the neutral may 
have yielded at one time to the practice, it did not follow 
that the right to vindicate by force the security of ^the neu- 
tral flag at another, was thereby permanently sacrificed. 
But the neutral claim to cover enemy's property was con- 
ceded to be subject to this qualification ; that a belligerent 
may justly refuse to neutrals the benefit of this principle, 
tmless admitted also by their enemy for the protection of the 
same neutral flag. It is accordingly stipulated, in the treaty 
between the United States and the republic of Columbia, 
that ihe rule of free ships free goods should be understood " as 
applying fo those powers only who recognise this principle ; 
but if either of the two contrafcting parties shall be at wai: 
•with a third, and the other neutral, the flag of the neutral 
shall cover the property of enemies whose governments ac- 
knowledge the same principle, and not of others." The same 
restriction of the rule had been previously incorporated into 
the treaty of 1819, between the United States and Spain." 

The general freedom of neutral commerce with the re- 4 21. 
speCtive belligerent powers is subject to certain exceptions. ba„dof 
Among these is the trade with the enemy in certain articles war. 
called contraband of war. The almost unanimous authority 
of elementary writers, of prize ordinances, and of treaties, 
agrees to enumerate among these all warlike instruments, or 
materials by their own nature fit to be used in war. Beyond 
these, there is some difficulty in reconciling the conflicting 
authorities derived from the opinions of publicists, the fluctu- 
ating usage among nations, and the text of various conven- 
tions designed to give to that usage the fixed form of positive 

*» Mr. Becretary Adams's Letter to Mn Anderson, American minister to 
the r^uUic of Columbia, Srth of May, 1823. For the practice of the prize 
court, as to the allowance or refusal of freight on enemies' goods taken on 
board neutral ships, and on neutral goods found on board an enemy's ship, 
see Wheaton's Rep. vol ii. Appendix, Note I. pp. 54—56. 
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law. GroiiuSf in considering this subject, makes a distinc- 
tion between those things which are useful only for the pur- 
poses of war, those which are not so, and those which are 
susceptible of indiscriminate use in war and in peace. The 
Jirstf he agrees with all other text writers in prohibiting neu- 
trals from carrying to the enemy, as well as in permitting 
the secotid to be so carried ; the third class, such as money, 
provisions, ships, and naval stores, he sometimes prohibits, 
and at others permits, according to the existing circumstances 
of the war. Valid makes somewhat of a similar distinction, 
though he includes timber and naval stores among those arti- 
cles which are particularly useful for the purposes of war, 
and always liable to capture ^ contraband ; and considers 
provisions as such only under certain circumstances, *^ when 
there are hopes of reducing the enemy by famine." Bynket' 
shock strenuously contends against admitting into the list of 
contraband articles those things which are of promiscuous 
use in peace and war. He considers the limitation assigned 
by Grotius to the right of intercepting them, confining it to 
the case of necessity, and under the obligation of restitution 
or indemnification, as insufficient to justify the exercise of the 
right itself. He concludes that the materials out of which 
contraband articles may be formed are not themselves con- 
traband ; because if all the materials may be prohibited, out' 
of which something may be fabricated that is fit for war, the 
catalc^ue of contraband goods will be almost interminable, 
since there is hardly any kind of material out of which some- 
thing, at least, fit for war may not be fabricated. The inter- 
diction of so many articles would amount to a total interdic- 
tion of commerce, and might as well be so expressed. He 
qualifies this general position by stating that it may some- 
times happen that materials for building ships are prohibited, 
** if the enemy is in great need of them, and cannot well 
carry on the war without them." On this ground he justifies 
the edict of the States-General of 1657 against the Portu- 
guese, and that of 1652 against the English, as exceptions to 
the general rule that materials for ship-building are not con- 
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traband. jle also states that '^ifiro visions are often excepted'' 
from the general freedom q{ neutral commerce '* when the 
enemies are besieged by our friends, or are otherwise pressed 
by famine."^ 

Valin and Polhier both concur in declaring that provisions 
{munilians de houche) are not contraband by the prize law of 
France, or the common law of nations, unless in the single 
case where they are destined to a besieged or blockaded 
place.^ 

As to naval stores, Sir W. Scott, laying down the doctrine' Naval 
of their being liable to seizure as contraband in their own ftJ'^twT 
nature, when going to the enemy's use, under the modern band, 
law of nations, observes that formerly, when the hostilities of 
Europe were less naval than they have since become, they 
were of a disputable, nature, and perhaps continued so at the 
time of making the treaty between England and Sweden in 
1661, or at least at the time of making the treaty which is 
the basis of it, tliat of 1656. And Valin, in his commentary 
upon the marine ordinance of Louis XIV., by which only 
munitions of war were declared to be contraband, says : ** In 
the war of 1700, pitch and tar were comprehended in the 
list of contraband, because the enemy treated them as such, 
except when found on board Swedish ships, these articles 
being of the growth and produce of their country. In the 
treaty" of commerce concluded with the king of Denmark, by 
France, the 23d of August, 1742, pitch and tar were also 
declared contraband, together with resin, sail-cloth, hemp 
and cordage, masts, and ship timber. Thus, as to this mat- 
ter, there is no fault to be found with the conduct of the 
English, except where it contravenes particular treaties; 
for in law these things are now contraband, and have been 
so since the b^inning of the present century, which was not 

^ Grotius, de Jur. Bel. ac Pac. lib. iii. cap. 1, § 5. Rutberforth's Inst 
b. U. ch. 9, § 19. Vattel, liv. iii. ch. 7, § 112. Bynkersboek, Quaest Jiir. 
Pub. lib. i. cap. 9, 10. 

^ Yalin, Comm. sur rOrdonn. liv. iii. tit. 9| des Priscfl^ art 11. Pothier^ 
de Propri^t^, No. 104. 
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the case formerly, as it appears by ancient treaties, and par^ 
ticularly that of St Germaini concluded with England in 
1677 ; the fourth article of which expressly provides, that 
the trade in all these articles shall remain free, as well as in 
every thing necessary to human noorisbment, with the ex- 
ception of places besieged or blockaded.*-^ 

By the treaty of navigation and commerce of Utrecht, be- 
tween Great Britain and France, renewed and confirmed by 
the treaty of Aix-la-Chapelle in 1748, by the treaty of Paris 
in 1703, by that of Versailles in 1783,^nd by the commercial 
treaty between France and Great Britain of 1786, the list of 
contraband is strictly confined to munitions of war; and 
aaval stores, provisions, and all other goods which have not 
been worked into the form of any instrument or furniture for 
warlike use^ by land or by sea, are expresriy excluded from 
this list The subject of the contraband character of naval 
stores continued a vexed question, between Great Britain and 
the Baltic powers, throughout the whole of the eighteenth 
century. Various relaxations in favour of the extreme bel- 
ligerent pretension on this subject had been conceded in fa- 
Tour of the commerce in articles the peculiar growth and pro- 
ductionr of these states, either by permitting them to be freely 
carried to the enemy's ports, or by mitigating the original 
penalty of confiscation, on their seizure, to the niider right 
of preventing the goods being carried to the enemy, and ap- 
plying them to the use of the belligerent, on making a pecu- 
niary compensation to the neutral owner. This controversy 
was at last terminated by the convention between Great Bri- 
tain and Russia, concluded in 1801, to which Denmark and 
Sweden subsequently acceded. By the third article of this 
treaty, which is literally copied from the treaties of armed 
neutrality of 1780 and 1800, the list of contraband is coii*» 
fined to munitions of war, excluding naval stores, withoiV 
** ]^rejudice to the particular stipulations of one or the other 
crown with other powers, by which objects of similar kind 
should be reserved, provided or permitted.*' 

^ Valin, Comm. sur I'Ordonn. liv. iii. tit 9^ des Prises^ art 11. 
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The ofa}e€t of this convention is declared in its preamble 
to be the settlement of the differences between the contract- 
ing parties, which had grown out of the armed neutrality by 
** an invariable determination of their principles upon the 
rights of neutrality in their application to their respective 
monarchies;'' which object was accomplished by the nor- ^ 
them powers yielding 4e- the rule of free Mps free goodt^ c^-^ 
whilst Great Britain conceded the points asserted by them as 
to contraband, blockades, and the coasting and colonial 
trade.^ 

The doctrine of the British prize courts as to provisions Provisiom 
and naval stores becoming contraband, independently of spe- ™"*™ 
cial treaty stipulations, is laid down very fully by Sir W. when con- 
Scotty in the case of the Jonge Margareiha^ He there states ^*"*'^ 
that the catalogue of contraband had varied very much, and 
sometimes in such a manner as to make it difficult to assign 
the reason of the variations, owing to particular circum- 
stances, the history of which had not accompanied the history 
of the decisions. In 1673, when many unwarrantable rules 
were laid down by public authority respecting contraband, 
it was expressly asserted by a person of great knowledge 
and experience in the English admiralty, that by its practice, 
com^ v)ine, and oil, were liable to be deemed contraband. In 
much later times, many sorts of provisions, such as butter, 
salted fish, and rice, has been condemned as contraband. 
The modern established rule was, that generally they are^ 
not contraband, but may become so under circumstances 
arising out of the peculiar situation of the war, or the con- 
dition of the parties engaged in it Among the causes which 

^ See a pamphlet, entitled, « Substance of the Speech delivered by Lord 
Grenville in the House of Lords, Nov. 13, 1801," in which his lordship 
Jfmoned to show tliat the convention abandoned the maritime rights, pre- 
^IKoiMly asserted by Great Britain against the armed neutrality; that it not only 
formed a new conventional law between the contracting parties, but con- 
tained a recognition of universal and pre-existing rights which could not 
justly be refused by them to other states. For the very lame and unsuc- 
cessful replies made by tlie able speakers who entered the lists agaiost hinv 
see Annual Register for 1802, ch. 4. 
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tend to prevent provisions from being treated as contrabandt 
one is that they arc of the growth of the country which ex- 
ports them. Another circumstance to which some indul- 
gence, by the practice of nations is shown, is when the arti^ 
cles are in their native and unmanufactured state. Thus iron 
is treated with indulgence, though anchors and other instru- 
ments fabricated out of it are directly contraband. Hemp 
is more favourably considered than cordage ; and wheat is 
not considered so noxious a commodity as any of the final 
preparations of it for human use. Cut the most important 
distinction is, whether the articles are destined for the ordi- 
nary uses of life or for military use. The nature and quality 
of the port to which the articles were going, is a test of the 
matter of fact on which the distinction is to be applied. If 
the port is a general commercial port, it shall be understood 
that the articles were going for civil use, although occasion- 
ally a frigate or other ships of war may be constructed in 
that port. On the contrary, if the great predominant cha- 
racter of a port be that of a port of naval equipment, it shall 
be intended that the articles were going for military use, al- 
though merchant ships resort to the same place, and although 
it is possible that the articles might have been applied to 
civil consumption ; for it being impossible to ascertain the 
final application of an article ancipitis usus, it is not an in- 
jurious rule which deduces both ways the final use from the 
immediate destination ; and the presumption of a hostile use, 
founded on its destination to a military port, is very much in- 
flamed, if at the time when the articles were going, a con- 
siderable armament was notoriously preparing, to which a 
supply of those articles would be eminently useful."^* 
Articles of The distinction, under which articles of promiscuous use are 
promiacii- considered as contraband, when destined to a port of naval 

OU8 use be- ' ^ 

coming equipment, appears to have been subsequently abandoned nf 

whelTd^ Sir W. Scott. In the case of the Charlotte, he states that 
tinedtoa ^the character of the port Is immaterial, since naval stores, 

▼fOeqaich' if th/ey are to be considered as contraband, are so, without 

ment. 

^^ J5U>binsMn's Adm. Rep. vol. i. p. 192^ 



RIGHTS or WAR AS TO NEUTRALS. 817 

reference to the nature of the port, and equally, whether 
bound to a mercantile port only, or to a port of naval mili- 
tary equipment* The consequences of the supply may be 
nearly the same in either case. If sent to a mercantile port, 
they may then be applied to immediate use in the equipment 
of privateers, or they may be conveyed from the mercantile 
to the naval port, and there become subservient to every pur- 
pose to which they could have been applied if going directly 
to a port of naval equipment"^^ 

The doctrine of the English court of admiralty, as to provi- Proviuam 
sions becoming contraband, under certain circumstances of contoiband 
war, was adopted by the British government in the iostruc- under cer- 
tions given to their cruisers on the 8th June, 1793, directing ^I^j^. 
them to stop all vessels, laden wholly or in part with corn, ccs of tlie 
flour, or meal, bound to any port in France, and to send them 
into a British port to be purchased by government, or to be 
released on condition that the master should give security to 
dispose of his cargo in the ports of some country in amity 
with his Britannic Majesty. This order was justified upon 
the ground, that by the modern law of nations, all provisions 
are to be considered contraband, and as such, liable to con- 
fiscation, wherever the depriving an enemy of these supplies 
is one of the means intended to be employed for reducing 
him to terms. The actual situation of France, (it was said,) 
was notoriously such as to lead to the employing this mode 
of distressing her by the joint operations of the different poW" 
ers engaged in the war ; and the reasoning which the text 
writers apply to all cases of this sort, was more applicable to the 
present case, in which the distress resulted from the unusual 
mode of war adopted by the enemy himself, in having armed 
almost the whole labouring class of the French nation, for 
the purpose of commencing and supporting hostilities against 
almost all European governments; but this reasoning was 
most of all applicable to a trade, which was in a great mea- 
«ire carried on by the then actual rulers of France, and was 

» Bobinson's Adm. Bep. vol. v, p. 305, 
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no longer to be regarded as a mercantile speculation of in- 
dividuals, but as an immediate operation of the very persons 
vho had declared war and were then carrying it on against 
Great Britain.^ 

This reasoning was resisted by the neutral powers, Swe- 
den, Denmark, and especially the United States; The Ame- 
rican government insisted that when two nations go to war, 
other nations, who choose to remain at peace, retain their 
natural right to pursue their agriculture, manufacture, and 
other ordinary vocations ; to carry the produce of their in- 
dustry for exchange to all countries, belligerent or neutral, as 
usual; to go and come freely without injury or molestation; 
in short, that the war among others should be, for neutral 
nations, as if it did not exist. The only restriction to this 
general freedom of commerce, which had been submitted to 
by nations at peace, was that of not furnishing to either party 
implements merely of war, nor any thing whatever to a place 
blockaded by its enemy. These implements of war had 
been so often enumerated in treaties under the name of con- 
traband as to leave little question about them at that day. 
It was sufficient to say that com, flour, and meal, were not 
of the class of contraband, and consequently remained arti- 
cles of free commerce. The state of war then existing be- 
tween Great Britain and France furnished no legitimate right 
to either of these belligerent powers to interrupt the agricul- 
ture of the United States, or the peaceable exchange of their 
produce with all nations. If any nation whatever had the 
right to shut against their produce all the ports of the earth 
except her own, and those of her friends, she might shut 
these also, and thus prevent altogether the export of that 
produce.^* 

In the treaty subsequently concluded between Great Bri- 
tain and the United States on the 19th November, 1794, it 
was stipulated, (article 18,) that under the denomination of 
contraband should be comprised all arms and implements 

«> Mr. Hammond's Letter to Mr. Jeiferson, 13th Sept. 1793. 
*» Mr. Jefierron's Letter to Mr. T. Pinkney, 7th Sept 1793. 
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serving for the purposes of war, << and also timber for ship- 
building, tar or rosin, copper in sheets, sails, hemp, and cord^ 
age and generally whatever may serve directly to the equip- 
ment of vessels, unwrought iron and fir planks only except- 
ed.'* The article then goes on to provide that " whereas the 
difficulty of agreeing on the precise cases, in which alone prod' 
sions and other articles, not generally contraband, may be regard* 
ed 413 such, renders it expedient to provide against the incon- 
veniences and misunderstandings which might thence arise ; 
it is further agreed, that whenever any such articles, so be- 
coming contraband according to the existing law of nations, 
shall for that reason be seized, the same shall not be confis- 
cated ; but the owners thereof shall be speedily and com- 
pletely indemnified y and the captors, or in their default, the 
government under whose authority they act, shall pay to the 
masters or owners of such vessels the full value of all such 
articles, with a reasonable mercantile profit thereon, together 
with the freight, and also the demurrage incident to such de- 
tention." 

The instructions of June, 1793, had been revoked previous British 
to the signature of this treaty ; but before its ratification the P^viaimi 
British government issued, in April, 1795, an order in council April, 
instructing its cruisers to stop and detain all vessels laden ^'^^ 
wholly or in part with corn, flour, meal, and other articles 
of provisions, and bound to any port in France, and to send 
them to such ports as might be most convenient, in order that 
such com, &c. might be purchased on behalf of government. 

This last order was subsequently revoked, and the ques- 
tion of its legality became the subject of discussion before 
the mixt commission constituted under the treaty to decide 
upon the claims of American citizens by reason of irregular 
or illegal captures and condemnations of their vessels and 
other property, under the authority of the British govern- 
ment The order in council was justified upon two grounds: — 

1. That it was made when there was a prospect of re- 
ducing the enemy to terms by famine, and that in such a state 
of things, provisions bound to the ports of the enemy became 
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SO far contrabandy as to justify Great BritaiD in seizing them 
upon the terms of paying the invoice price, with a reasona- 
bio mercantile profit thereon, together with freight and de* 
murrage. 

2. That the order was justified by necessity^ the British na- 
tion being at that time threatened with a scarcity of the ar- 
ticles directed to be seized. 

The first of these positions was rested not only upon the 
general law of nations, but upon the above quoted article of 
the treaty between Great Britain and America. 

The evidence adduced of this supposed law of nations was 
principally the following loose passage of Vattel : ** Commo- 
dities particularly useful in war, and the carrying of which 
to an enemy is prohibited, are called contraband goods. Such 
are arms, ammunition, timber for ship-building, every kind of 
naval stores, horses, and even provisions, in certain junc- 
tures, when we have hopes of reducing the enemy by fa* 
mine."« 

In answer to this authority, it was stated that it might be 
sufficient to say that it was, at best, equivocal and indefinite, 
as it did not designate what the junctures are in which it 
might be held that " there are hopes of reducing the enemy 
by famine ;" that it was entirely consistent with it, to affirm, 
that these hopes must be built upon an obvious and palpable 
chance of effecting the enemy's reduction by this obnoxious 
mode of warfare, and that no such chance is by the law of 
nations admitted to exist except in certain defined cases, such 
as the actual siege, blockade, or investment of particular 
places. This answer would be rendered still more satisfac- 
tory by comparing the above quoted passage with the more 
precise opinions of other respectable writers on international 
law, by which might be discovered that which Vattel does 
not profess to explain — the combination of circumstances to 
which his principle is applicable or is intended to be applied. 

But there was no necessity for relying wholly on this an- 
swer, since Vattel would himself furnish a pretty accurate 

^ Droit des Gens, fir. iii. cli. 7, § 112. 
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commeDtary on the vague text which hft-had j^lven. The 
only instance put by this writer which came within the range 
of his general principle, was that which he, as well as Gro- 
tius, had taken from Plutarch. *' Demetrius," as Grotius ex- 
pressed it, '' held Attica by the sword He had taken the 
town of Rh^mnus, designing a famine in AlhenSf and had al- 
most accomplished his design, when a vessel laden with pro- 
visioiis attempted to relieve the city." Vaitd speaks of this 
as of a case in which provisions were contraband, (section 
17,) and although he did not make use of this example for 
the declared purpose of rendering more specific the passage 
above cited, yet as he mentions none other to which it can 
relate, it is strong evidence to show thafhe did not mean to 
carry the doctrine of special contraband farther than that 
example would warranto 

It l¥as also to be observed, that in sect 1 13, he states ex- 
pressly that all contraband goods, (including, of course, those 
becoming so by reason of the junctures of which he had been 
speaking at the end of sect. 112,) are to be confiscated. But 
nobody pretended that Great Britain could rightfully have 
canfiscaied the cargoes taken under the order of 1795; and 
yet if the seizures made under that order fell within the 
opinion expressed by Vattel, the confiscation of the cargoes 
seized would have been justifiable. It had long been settled 
that all contraband goods are subject to forfeiture by the law 
of nations, whether they are so in their own nature, or be- 
eome so by existing circumstances; and even in early times, 
when this rule was not so well established, we find that those 
nations who sought an exemption from forfeiture, never 
claimed it upon grounds peculiar to any description of con- 
traband, but upon general reasons embracing all cases of con- 
traband whatsoever. ' As itvwas admitted, then, that the car- 
goes in question were not subject to forfeiture as contraband, 
it was manifest that the juncture which gave birth to the 
order in council could not have been such a one as Vattel 
had in View ; or in other words, that the cargoes were not 
become contraband at all within the true meaning of Vk 

41 
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principle, or within any principle known to the general law 
of nations. 

The authority of Grotius was also adduced as counter 
mncing this position. 

Groiius divides commodities into three classes, the first of 
which be declares to be plainly contraband; the second 
plainly not so; and as to the third, he says: ^Iniertio illo 
geoere usus ancipitis, distinguendus erit belli status. Nam si 
tueri me non possum nisi quae mittuntur intercipiam, necessi- 
tas, ttt alibi exposuimus, jus dabit, sed sub onere restitutionis, 
nisi causa alia accedat." This **.causa alia" is afterwards 
explained by an example, '^ ut si oppidum obsessum tenebam^ 
si portus clausos, et jam deditio aut pax expectabitur." 

This opinion of Grotius as to the third class of goods did 
not appear to proceed at all upon the notion of contraband^ 
but simply upon that of a pure necessity on the part of the 
capturing belligerent. He does not consider the right of 
seizure as a means of efiecting the reduction of the enemy, 
but as the indispensable means of our own defence. He 
does not state the seizure upon any supposed illegal conduct 
in the neutral, in attempting to carry articles of the third 
class (among which provisions are included,) ttot bound to a 
port besieged or blockaded, to be lawful, when made with the 
mere view of annoying or reducing the enemy, but solely 
when made with a view to our own preservation or defence 
under the pressure of that imperious and unequivocal neces- 
sity, which breaks down the distinctions of property, and 
upon certain conditions, revives the original right of using 
things as if they were in common. 

This necessity he explains at large in bis second book, 
(cap. ii. sec. 6,) and in the above recited passage he refers 
expressly to that explanation. In section 7, 8, and 9, he lays 
down the conditions annexed to this right of necessity : as, 1. 
It shall not be exercised until all other possible means have 
been used^; 2. Nor if the right owner is under a like neces- 
sity; and, 3v Restitution shall be made as soon as practi- 
cable. 
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In his third book, (cap. xviL sec. 1,) recapitulating M^hat 
he had before said on this subject, Grotius further explains 
this doctrine of necessity, and most explicitly confirms the 
construction placed upon the above-cited texts. And RtUhet' 
forthf in commenting on Grotius, (lib. iiL cap. 1, sec 5,) also 
explains what he there says of the right of seizing provisions 
upon the ground of necessity, and supposes his meanii^ to 
be that the seizure would not be justifiable in that view, ** un- 
less the exigency of aflairs b such that we cannot possibly 
do without them."^ 

Bynkershoek also confines the right of seizing goods, not 
generally contraband of war, (and provisions among the 
rest,) to the above-mentioned cases.^ 

It appeared, then, that so far as the authority of text wri- 
ters could influence the question, the order in council of 1795 
could not be rested upon any just notion of contraband ; nor 
could it, in that view, be justified by the reason of the thing 
or the approved usage of nations. 

If the mere hope, however apparently well founded, of an- 
noying or reducing an efiemy by intercepting the commerce 
of neutrals in articles of provision, (which in themselves are 
no more contraband than ordinary merchandise,) to ports not 
besieged or blockaded, would authorize that interruption, it 
would follow that a belligerent might at any time prevent, 
without a siege or blockade, all trade whatsoever with its 
enemy ; since there is at all times reason to believe that a 
nation, having little or no shipping of its own, might be so 
materially distressed by preventing all other nations from 
trading with it, that such prevention might be a powerful in- 
strument in bringing it to terms. The principle is so wide in 
its nature that it is, in this respect, incapable of any boun- 
dary. There is no solid distinction, in this view of the prin- 
ciple, between provisions and a thousand other articles. Men 
must be clothed as well as fed ; and even the privation of the 
eonveniences of life is severely felt by those to whom habit 

^ Riitherforth's Inst vol. ii. b. ri.c1i. 9, § 19. 
^ Bjukenhoek, Quaest. Jur. Pub. lib. i. ci^. 9. 
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has rendered them necessary. A nation^ in proportion as it 
can be debarred its accustomed commercial intercourse with 
other states, must be enfeebled and impoverished ; and if it is 
allowable to a belligerent to violate the freedom of neutral 
commerce in respect to any one article not contraband in se^ 
upon the expectation of annoying the enemy, or brining him 
to terms by a seizure of that article, and preventing its reach* 
log his ports, why not upon the same expectation of annoy- 
ance opt off, as far as possible by captures, all communica- 
tion with the enemy, and thus strike at once efiectually at his 
power and resources? 

As to the 18th article of the treaty of 1794, between the 
United States and Great Britain, it manifestly intended to 
leave the question where it found it; the two contracting par- 
ties, not being able to agree upon a definition of the cases in 
which provisions and other articles not generally contraband 
might be regarded as such, (the American government in- 
sisting on confining it to articles destined to a place actually 
besieged, blockaded, or invested, whilst the British govern- 
ment maintained that it ought to be extended to all cases 
where there is an expectation of reducing the enemy by fa- 
mine,) concurred in stipulating that *' whenever any such ar- 
ticles, so becoming contraband, according to the existing law ef 
nations, shall for that reason be seized, the same shall not be 
confiscated," but the owners should be completely indemni- 
fied in the manner provided for in the article. When the law 
of nations existing at the time the case arises pronounces the 
articles contraband, they may for that reason be seized ; when 
otherwise, they may not be seized. Each party was thus 
left as free as the other to decide whether the law of nations, 
in the given case, pronounced them contraband or not, and 
neither was obliged to be governed by the opinion of the 
other. If one party, on a false pretext of being authorized 
by the law of nations, made a seizure, the other was at full 
liberty to contest it, to appeal to that law, and, if he thought 
fit, to resort to reprisals and war. 

As to the second ground upon which the order in council* 
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was justified, necesrityy Great Britain being, as alleged, at the 
iime of issuing it, threatened with a scarcity oi those artickis 
directed to be seized, it was answered that it would not be 
denied that extreme necessity might justify such a no^sure. 
It was only important to ascertain whether that necessity 
then existed, and upon what terms the right it communi- 
cated might be carried into exercise. 

Grotius and the other text writers on the subject coiKurred 
in stating that the necessity must be real and pressing, and 
that even then it does not confer a right of appropriating the 
goods of others until all other practicable means of relief 
have been tried and found inadequate. It was not to be 
doubted that there were other practicable means of averting 
the calamity apprehended by Great Britain. The offer of 
an advantageous market in the difllerent ports of the kingdom 
was an obvious expedient for drawing into them the produce 
of other nations. Merchants do not require to be forced into 
a profitable commerce ; they will send their cargoes where 
interest invites ; and if this inducement is held out to them in 
time,, it will always produce the effect intended. But so long 
as Great Britain offered less for the necessaries of life than 
could have been obtained from her enemy, was it not to be 
expected that neutral vessels should seek the ports of that 
enemy, and pass by her own 1 Could it be said, that under 
the mere apprehension (not under the actual experience) of 
scarcity, she was authorized to have recourse to the forcible 
Bieans of seizing provisions belonging to neutrals, without at- 
tempting those means of supply which were consistent with 
the rights of others, and which were not incompatible with 
the exigency ? After this order had been issued and carried 
into execution, the British government did what it should 
have done before : it offered a bounty upon the importation 
of the articles of which it was in want. The consequence 
was that neutrals came with these articles, until at length 
the market was found to be overstocked. The same arrange- 
ment, had it been made at an earlier period, would have 
rendered wholly useless the order of 1795. 
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Upon theie grounds, a full indeniDification was allowed by 
the commissioners, under the seventh article of the treaty of 
1794, to the owners of the vessels and cargoes seized under 
the orderi in council, as well for the loss of a market as for 
the other consequences of their detention.^ 

^33. Of the same nature with the carrying of contraband goods 

^[^^2^^ is the transportation of military persons or despatches in the 
nwRtwy service of the enemy. 

Jjjj^ A neutral vessel which is used as a transport for the ene- 

fP*^^ roy's forces is subject to conGscation if captured by the op- 
mf9 Mr- posite belligerent Nor will the fact of her having been im- 
pressed by violence into the enemy's service exempt her. 
The master cannot be permitted to aver that he was an in- 
voluntary agent Were an act of force exercised by one 
belligerent power on a neutral ship or person to be cono- 
dered a justification for an act contrary to the known duties 
of the neutral character, there would be an end of any pro- 
hibition under the law of nations to carry contraband, or to 
engage in any other hostile act If any loss is sustained in 
such a service, the neutral yielding to such demands must 
seek redress from the government which has imposed the 
restraint upon him.^ As to the number of military persons 
necessary to subject the vessel to confiscation, it is difficult 
lo define, since fewer persons of high quality and character 
may be of much more importance than a much greater num- 
ber of persons of lower condition. To carry a veteran gene- 
ral, under some circumstances, might be a much more nox- 
ious act than the conveyance of a whole regiment The con- 
sequences of such assistance are greater, and therefore the 
belligerent has a stronger right to prevent and punish it ; 
nor is it material, in the judgment of the prize court, whether 
the master be ignorant of the character of the service on 
which he is engaged. It is deemed sufficient if there has 

^ Proceedings of the Board of Commissioners under the seventh article of 
the treaty of 1794. MS. Opinion of Mr. W. Pinkney, case of the Neptune. 
^ Bobinaon's Adm. Rep. toI. iF. p. 256. The Carolina. 
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been an injury arising to the belligerent from the employ- 
ment in which the vessel is found. Ifjmposition be prac- 
tised, it operates as force ; and if redress is to be sought 
against any person, it must be against those who have, by 
means either of compulsion or deceit, exposed the property 
to danger ; otherwise such opportunities of conveyance 
would be constantly used, and it would be almost impossible 
in the greater number of cases to prove the privity of the 
immediate ofiender.^^ 

The fraudulently carrying the despatches of the enemy 
will also subject the neutral vessel, in which they are trans- 
ported, to capture and confiscation. The consequences of 
such a service are indefinite, infinitely beyond the etkci of 
any contraband that can be conveyed. The carrying of two 
or three cargoes of military stores," says Sir fV. Scott^ " is 
necessarily an assistance of a limited nature; but in the 
transmission of despatches may be conveyed the entire plan 
of a campaign, that may defeat all the plans of the other 
belligerent in that quarter of the world. It is true^ as it has 
been said, that one ball might take off a Charles the Xllth, 
and might produce the most disastrous effects in a campaign; 
but that is a consequence so remote and accidental, that in 
the contemplation of human events it is a sort of evanescent 
quantity of which no account is taken ; and the practice has 
been, accordingly, that it is in considerable quantities only 
that the ofience of contraband is contemplated. The case of 
despatches is very different : it is impossible to limit a letter 
to BO small a size as not to be capable of producing the most 
important consequences. It is a service, therefore, which, 
in whatever degree it exists, can only be considered in one 
character — as an act of tlie most hostile nature. The offence 
of fraudulently carrying despatches in the service of the 
enemy being, then, greater than that of carrying contraband 
under any circumstances, it becomes absolutely necessary, as 
well as just, to resort tosonr>e other penalty than that inflicted 
in cases of contraband. The confiscation of the noxious ar- 

«7 Robinson's Adm. Rep. vol. vL p. 430. The Orozembo. 
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tkle, which constitutes the penalty in contraband^ where the 
vessel and cargo do not belong to the same person^ would be 
ridiculous when applied to deipatches. There would be no 
freight dependent on their transportation, and therefore this 
penalty could not, in the nature of things, be applied. The 
vehicle in which they are carried must, therefore, be confis- 
cated.^ 

But carrying the despatches of an ambassador or other 
public minister of the enemy, resident in a neutral country, 
is an exception to the reasoning on which the above general 
rule is founded. ^ They are despatches from persons who 
are, in a peculiar manner, the favourite object of the protec- 
tion of the law of nations, residing in the neutral \xmntry for 
the purpose of preserving the relations of amity between that 
state and their own government On this ground, a very 
material distinction arises, with respect to the right of fur- 
nishing the conveyance. The neutral country has a right to 
preserve its relations with the enemy, and you are not at 
liberty to conclude that any communication between them 
can partake, in any degree, of the nature of hostility against 
you. The limits assigned to the operations of war against 
ambassadors, by writers on public law, are, that the bellige- 
rent may exercise his right of war against them, wherever 
the character of hostility exists : he may stop the ambassador 
of his enemy on his passage ; but when he has arrived in 
the neutral country, and taken on himself the functions of 
his office, and has been admitted in his representative charac- 
ter, he becomes a sort of middle many entitled to peculiar 
privileges, as set apart for the preservation of the rebtionsof 
amity and peace, in maintaiijylng which, all nations are, in 
some degree, interested. If it be argued that he retains his 
national character unmixed, and that even his residence is 
considered as a residence in his own country ; it is answered, 
that this is a fiction of law, invented for his further protec- 
tion only, and as such a fiction, it is not to be extended be- 
yond the reasoning on which it depends. It was intended as 

^ Robinson's Adm. Rep. vol ti. p. 440. The Atftlaata. 
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a privilege ; and cannot be urged to his disadvantage. 
Could it be said that he would, on that principle, be subject 
to any of the rights of war in the neutral territory t Cer- 
tainly not : he is there for the purpose of carrying on the re- 
lations of peace and amity, for the interests of his own coun- 
try primarily, but, at the same time, for the furtherance and 
protection of the interest which the neutral country also has 
in the continuance of those relations. It is to be considered 
also with regard to this question, what may be due to the 
convenience of the neutral state ; for its interest may require 
that the intercourse of correspondence with the enemy's 
country should not be altogether interdicted. It might be 
thought to amount almost to a declaration, that an ambassa- 
dor from the enemy shall not reside in the neutral state, if 
he is declared to be debarred from the only means of com- 
municating with his own. For to what useful purpose 
can he reside there, without the opportunity of such a com- 
munication ? It is too much to say that all the business of 
the two states shall be transacted by the minister of the 
neutral state resident in the enemy's country. The practice 
of nations has allowed to neutral states the privilege of re- 
ceiving ministers from the belligerent powers, and of an im- 
mediate negotiation with them."^® 

In general, where the ship and cargo do not belong to the § 23. 
same person, the contraband articles only are confiscated, and ^*"*^^ fo' 
the carrier-master is refused his freight, to which he is enti- ing of con- 
tied upon innocent articles which are condemned as enemy's °*°*'"* 
property. But where the ship and the innocent articles of 
the cargo belong to the ownerof the contraband, they are all 
involved in the same penalty. And even where the ship and 
the cargo do not belong to the same person, the carriage of 
contraband, under the fraudulent circumstances of false papers 
and false destination, will work a confiscation of the ship as 
well as the cargo. The same effect has likewise been held 

49 Sir W. Scott, Robinson's Adm. Rep. vol. vL p. 461. The Carolina. 
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to be produced by the carriage of contraband articles in a 
ship, the owner of which is bound by the express obligation 
of the treaties subsisting between his own country and the 
capturing country, to refrain from carrying such articles to 
the enemy. In such a case, it is said that the ship throws off 
her neutral character, and is liable to be treated at once as 
an enemy's vessel, and as a violator of the solemn compacts 
of the country to which she belongs.** 

The general rule as to contraband articles, as laid down by 
Sir IV, Scott, is, that the articles must be taken m delicto, in 
the actual prosecution of the voyage to an enemy's port. 
•* Under the present understanding of the law of nations, you 
cannot generally take the proceeds in the return voyage. 
From the moment of quitting port on a hostile destination, 
indeed, the ofience is complete, and it is not necessary to wait 
till the goods are actually endeavouring to enter the enemy's 
port ; but beyond that, if the goods are not taken in delicto, 
and in the actual prosecution of such a voyage, the penalty 
is not now generally held to attach."" But the same learned 
judge applied a different rule in other cases of contraband, 
carried from Europe to the East Indies, with false papers and 
false destination, intended to conceal the real object of the 
expedition, where the return cargo, the proceeds of the out- 
ward cargo taken on the return voyage, was held liable to 
condemnation.** 

^ Robinson's Adm. Rep. vol. i. p. 91 . The Ringende Jacob. P. 244. 
Tlie Sarah Christina. P. 288. The Mercurius. Vol. iii. p. 217. The Frank- 
Kn. Vol. iv. p. 69. Tlie Edward. Vol. vi. p. 125. The Ranger. VoL iii. 
p. 295. The Neutralitet. 

As to how far the sliip-owner is liable for the act of the master ip cases of 
contraband, see Wheaton's Kep. vol. ii. Appendix, Note I. pp. 37, 38. 

^1 Robinson's Adm. Rep. vol. iii. p. 168. The lonina. 

82 Ibid. vol. ii. p. 343. The Rosalie and Betty. Vol. iii. p. 122. The 
Nancy. The soundness of these last decisions may be weill questioned; for 
in order to sustain the penalty, there must be, on principle, a delictum at 
the moment of seizure. To subject the property to confiscation whilst the 
offence no longer continues, would be to extend it indefinitely, not only to 
the return^ voyage, but to all future cargoes of the vessel, which would thus 
never be purified from the contagion communicated by the contraband ar- 
ticles. 
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Although the general policy of the American government, 
in its diplomatic negotiations, has aimed to limit the catalogue 
of contraband by confining it strictly to munitions of war, ex- 
cluding all articles of promiscuous use, a remarkable case 
occurred during the late war between Great Britain and the 
United States, in which the supreme court of the latter ap- 
pears to have been disposed to adopt all the principles of Sir 
W. Scott as to provisions becoming contraband under certain 
circumstances. But as that was not the case of a cargo of 
neutral property, supposed to be liable to capture and confis- 
cation as contraband of war,^ but of a cargo of enemy^s pro- 
perty going for the supply of the enemy's naval and military 
forces, and clearly liable to condemnation, the question was, 
whether the neutral master was entitled to his freight as in 
other cases of the transportation of innocent articles of ene-> 
my's property; and it was not essential to the determination 
of the case to consider under what circumstances articles aw- 
ticipitis usus might become contraband. Upon the actual 
question before the court, it seems there would have been no 
difference of opinion among the American judges in the case 
of an Ordinary war ; all of them concurring in the principle, 
that a neutral, carrying supplies for the enemy's naval or 
military forces, does, under the mildest interpretation of in- 
ternational law, expose himself to the loss of freight. But 
the case was that of a Swedish vessel, captured by an Ameri- 
can cruiser, in the act of carrying a cargo of British property, 
consisting of barley and oats, for the supply of the allied ar- 
mies in the Spanish peninsula, the United States being at war 
with Great Britain, but at peace with Sweden and the other 
powers allied against France. Under these circumstances a 
majority of the judges were of the opinion that the voyage 
was illegal, and that the neutral carrier was not entitled to 
his freight on the cargo condemned as enemy's property. 

It was stated in the judgment of the court, that it had been 
solemnly adjudged in the British prize courts, that being en- 
gaged in the transport service of the enemy, or in the con- 
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veyancc of military persons in his cmptoyment, or the carry- 
ing of despatches, are acts of hostility which subject the pro- 
perty to confiscation. In these cases, the fact that the voyage 
was to a neutral port was not thought to change the charac- 
ter of the transaction. The principle of these determinatiwis 
was asserted to be, that the party must be deemed to ptace 
himself in the service of the enemy state, and to assist in 
warding off the pressure of the war, or in favouring its ofien- 
sivo projects. Now these cases could not be distinguished, 
in principle, from that before the court. Here was a cargo 
of provbions exported from the enemy's country, with the 
avowed purpose of supplying the army of the enemy. With- 
out this destination, they would not have been permitted to be 
exported at all. It was vain to contend that the direct effect 
of the voyage was not to aid the British hostilities against the 
United States. It might enable the enemy indirectly to ope- 
rate with more vigour and promptitude against them, and in- 
crease hb disposable force. But it was not the effect of the 
particular transaction which the law regards : it was the gene- 
ral tendency of such transactions to assist the military ope- 
rations of the enemy, and to tempt deviations from strict 
neutrality. The destination to a neutral port could not vary 
the application of this rule. It was only doing that indirectly, 
which was directly prohibited. Would it be contended that 
a neutral might lawfully transport provisions for the British 
fleet and army, while it lay at Bordeaux preparing Tor an 
expedition to the United States ? Would it be contended that 
he might lawfully supply a British fleet stationed on the Ame- 
rican coast? An attempt had been made to distioguish this 
case from the ordinary cases of employment in the transport 
service of the enemy, upon the ground that the war of Great 
Britain against France was a war distinct from that against 
the United States; and that Swedish subjects had a perfect 
right to assist the British arms in respect to the former, though 
not to the latter. But the court held, that whatever might 
be the right of the Swedish sovereigu, acting under his owft ^ 
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authority, if a Swedish vessel be engaged in the actual ser- 
vice of Great Britain, or in carrying stores for the exclusive 
use of the British armies, she must, to all intents and pur* 
poses, be deemed a British transport It was perfectly im-> 
material in what particular enterprise those armies might, at 
the time, be engaged ; for the same important benefits were 
conferred upon the enemy of the United States, who thereby 
acquired a greater disposable force to bring into action against 
them. In the Friendship, (6 Rob. 420,) Sir W. Scott, speaking 
on this subject, declared that " it signifies nothing, whether 
the men so conveyed are to be put into action on an im- 
mediate expedition or not The mere shifting of drafts in 
detachments, and the conveyance of stores from one place to 
another, is an ordinary employment of a transport vessel, and 
it is a distinction totally unimportant whether this or that case 
may be connected with the immediate active service of the 
enemy. In removing forces from distant settlements, there 
may be no intention of immediate action ; but still the general 
importance of having troops conveyed to places where it is 
convenient that they should be collected, either for present 
or future use, is what constitutes the object and employment 
of transport vessels." It was obvious that the learned judge 
did not deem it material to what places the stores might be 
destined ; and it must be equally immaterial, what is the im- 
mediate occupation of the enemy's force. That force was 
always hostile to America, be it where it might To-day it 
might act against France, to-morrow against the former 
country ; and the better its commissary department was sup- 
plied, the^nore life and activity was communicated to all it» 
motions. It was not therefore material whether there wa» 
another distinct war, in which the enemy of the United States 
was engaged, or not If was sufficient, that his armies were . 
every where their enemies ; and every assistance offered to* 
them must directly or indirectly, operate to their injury. 
^ The court was therefore of opinion that the voyage, in 
p which the vessel was engaged, was illicit^ and inconsistent 
with the duties of neutrality, and that it was a very lenient 



884 miOHTS OF war A|,T0 NXUTRAL8* 

administration of justice to conBnc the penalty to a nnere de* 
nial of freight** 

^9^ It had been contended in argument in the above case that 

^ff^ of the exportation of grain from Ireland being generally pro* 
1756. hibitcd, a neutral could not lawfully engage in that trade 
during war, upon the principle of what has been called the 
*^ Rule of the War of 1756/* in its application to the colo- 
nial and coasting trade of an enemy not generally open in 
lime of peace. The court deemed it unnecessary to con- 
sider the principles on which that rule is rested by the Brit- 
ish prize courts, not regarding them as applicable to the case 
in judgment But the legality of the rule itself has always 
been contested by the American government, and it appears 
in its origin to have been founded upon very difierent prin- 
ciples from those which have more recently been urged in its 
defence. During the war of 1756, the French government, 
finding the trade with their colonies almost entirely cut off 
by the maritime superiority of Great Britain, relaxed their 
monopoly of that trade, and allowed the Dutch, then neutral, 
to carry on the commerce between the mother country and 
her colonies, under special licenses or passes, granted for this 
particular purpose, excluding, at the same time, all other 
neutrals from the same trade. Many Dutch vessels so era- 
ployed were captured by the British cruisers, and, together 
with their cargoes, were condemned by the prize courts, upon 
* the principle that by such employment, they were, in effect, 

incorporated into the French navigation, having adopted the 
commerce and character of the enemy, and identified them- 
selves with his interests and purposes. They were, in the 
judgment of these courts, to be considered like transports in 
the enemy's service, and hence liable to capture and con- 
demnation, upon the same principle with property condemned 
for carrying military persons or despatches. In these cases, 
the property is considered, pro hac vice, as enemy's propertyi 
as so completely identified with his interests as to acquirt a 

^ Wheaton'g Rep. vol. L p. 382. The Commercen. 
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hostile character. So, where a neutral is engaged in a 
trade, which is exclusively confined to the subjects of any 
country, in peace and in war, and is interdicted to all others, 
and cannot at any time be avowedly carried on in the name 
of a foreigner, such a trade is considered sp entirely national, 
that it must follow the hostile situation of the country." 
There is all the difference between this principle and the 
more modem doctrine, which interdicts to neutrals, during 
war, all trade not open to them in time of peace, that there 
is between the granting by the enemy of special licenses to 
the subjects of the opposite belligerent, protecting their pro- 
perty from capture in a particular trade, which the policy of 
the enemy induces him to tolerate, and a general exemption 
of such tra'de from capture. The former is clearly cause 
of confiscation, whilst the latter has never been deemed to 
have such an effect. The Rule of the War of 1756 was 
originally founded upon the former principle : it was suflfered 
to lay dormant during the war of the American revolution : 
and when revived at the commencement of the war against 
France in 1793, was applied, with various relaxations and 
modifications, to the prohibition of all neutral traflSc with 
the colonies and upon the coasts of the enemy. The prin- 
ciple of the rule was frequently vindicated by Sir W. ScoU^ 
in his masterly judgments in the High Court of Admiralty, 
and in the writings of other British publicists of great learn- 
ing and ability. But the conclusiveness of their reasopings 
was ably contested by different American and other foreign 
writers, and failed to procure the acquiescence of neutral 
powers in this prohibition of their trade with the enemy's 
colonies. The question continued a fruitful source of con- 
tention between Great Britain and those powers until they 
became her allies or enemies at the close of the war; but 
its practical importance will probably be hereafter much 

$f »* Robinson's Adm. Kep. vol. ii. p. 52. The Princessa. Vol. iv. p. 118. 
.till Anna Cathariua. P. 121. The Rendesborg. VoL v. p. 150. The 
VFOw'Anna Catharina. Wheaton's Rep. yol. ii. Appendix, p. 29. 
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diminished by tbe revolution which has since taken place in 
the colonial system of Europe.'' 

% 25. Another exception to the general freedom of neutral com- 

i SS^4^ merce in time of war is to be found in the trade to ports 
or places besieged or blockaded by one of the belligerent 
powers. 

The more ancient text writers all require that the siege or 
blockade should actually exist, and be carried on by an ade- 
quate force, and not merely declared by proclamation, in or- 
der to render commercial intercourse with the port or place 
unlawful on the part of neutrals. Thus GroHus forbids the 
carrying any thing to besieged or bbckaded places, << if it 
might impede the execution of the belligerent'^ lawful de- 
signs, and if the carriers might haye known of the siege or 
blockade ; as in the case of a town actually invested or a 
port closely blockaded, and when a surrender or peace is 
already expected to take place."** And Bynkershoeky in 
commenting upon this passage, holds it to be <^ unlawful 
to carry any thing, whether contraband or not, to a place 
thus circumstanced, since those who are within may be com- 
pelled to surrender, not merely by the direct application of 
force, but also by the want of provisions and other necessa- 
ries. If, therefore, it should be lawful to carry to them 
what they are in need of, the belligerent might thereby be 
compelled to raise the siege or blockade, which would be 
doing him an injury, and therefore unjust. And because it 
cannot be known what articles the besieged may want, the 
- ; law forbids, in general terms, carrying any thing to them ; 
-t otherwise disputes and altercations would arise to which 

there would be no end."*^ 

^ Wheaton's Rep. vol. i. Appendix, Note iii. 

^ « Si juris met executiontm rerum suhveetio impediereti tdque ietre pth 
iuerit qui advexit, ui si oppidum obsessum teitebah, n pobtus clausos, d 
JamdecUHoautpaxexpeetabitur,*^ &c. Grotius, de Jur. Bel. ac Pac. lib. ii^ 
cap. 1, sec. 5, Note 3. 

67 Bynkenhoek, Quxst Jur. Pub. lib. i. cap. 11. Duponceau's TnnaL 
p. 82. 
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Bynkershoek appears to have mistaken the true sense of .■ 
the above-cited passage from Grotius, in supposing that the 
latter meant to require, as a necessary ingredient in a strict 
blockade^ that there should be an expectation of peace or of 
a surrender, when in fact he merely mentions that as an eX'^ 
ample by way of putting the strongest possible case. But 
that he concurred with Grotius in requiring a strict and ac- 
tual siege or blockade, where a town is actually invested with 
troops, or a port closely blockaded by ships of war, {oppidum 
obsessunif poHu» clauses,) is evident from his subsequent re* 
marks in the same chapter upon the decrees of the States- 
General against those who should carry any thing to the 
Spanish camp, the same not being then actually besi^ed 
He holds the decrees to be perfectly justifiable, so far as 
they prohibited the carrying of contraband of war to the 
enemy's camp, but as to other things, whether they were or 
Were not lawfully prohibited, depends entirely upon the cir* 
oumstance of the place being besieged or not" So also, in 
commenting upon the decree of the States-General of the 
26th June» 1630, declaring the ports of Flanders in a state of 
blockade, he states that this decree was for some time not 
carried into execution by the actual presence of a sufficient 
naval force, during which period certain neutral vessels 
trading to those ports were captured by the Dutch cruisers; 
and that part of their cargoes only which consisted of con* 
traband articles was condemned, whilst the residue was re<» 
leased with the vessels. " It has been asked," says he, " by 
what law the contraband goods were condemned under those 
circumstances, and there are those who deny the legality of 
their condemnation. It is evident, however, that whilst those \. 

coasts were guarded in a lax or remiss manner, the law of 
blockade, by which all neutral goods going to or coming from 
a blockaded port may be lawfully captured, might also have 
been relaxed ; but not so the general law of war, by which 
contraband goods, when carried to an enemy's port, even 
though not blockaded, are liable to confiscation." 
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Whtt V' ^' To constitute a violation of blockade, says Sir W. Scottf 
g,^22tbe ^ tyiree things must be proved: Ist, the eiustence of an ac- 
prorcdto tual jrfockade ; 2dlj, the knowledge of the party supposed to 
^ Tiobtion ^^^ offended ; and, 3dly, some act of violation, either by 
of blockp going in or coming out with a cargo laden after the comr 

mencement of bkHrkade.**^ 
Actoil 1. The definition of a lawful maritime blockade requiring 

JJ*JJJ^ the actual presence of a sufficient force, stationed at the en- 
blockadiDg trance of the port, sufficiently near to prevent communi- 
cation, as given by the text writers, is confirmed by the au- 
thority of numerous modem treaties, and especially by the 
convention of 1801 between Great Britain and Russia, in- 
tended as a final adjustment of the disputed points of mari- 
time law which had given rise to the armed neutrality of 
1780 and of 1801 * 

The only exception to the general rule, which requires the 
actual presence of an adequate force to constitute a lawful 
blockade, arises out of the circumstances of the occasional 
temporary absence of the blockading squadron, produced by 
accident, as in the case of a storm, which does not suspend 
the legal operation of the blockade. The law considers an 
attempt to take advantage of such an accidental removal, a 
fraudulent attempt to break the blockade.^ 
Know- 2. As a proclamation, or general public notifiication, is not 

ttJpnty, ^^ itself sufficient to constitute a l^al blockade, so neither 
can a knowledge of the existence of such a bk>ckade be im- 
puted to the party merely in consequence of such a proclama- 
tion or notification. Not only must an actual blockade exist, 
but a knowledge of it must be brought home to the party, in 
order to show that it has been violated*^^ As, on the one 

tt Robinson's Adm. Rep. vol i. p. 92. The Betsey. 

M The 3d srt sect 4^ of this convention, declares, ** That in order to 
determine what characterizes a blockaded port, that denomination is g^ven 
only where there is, by the disposition of the power which attacks it with 
ships stationaiy, or sufficintly near, an evident danger in entering.** 

^ Robinson's Adm. Rep. voL i. p. 154. The Columbia. 

*> Ibid. p. 93. TheBetsey. 
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kandy a declaration of blockade which is not supported b^ 
the (act cannot be deemed legally to exist, so on the other 
hand, the fiict, doly notified to the party on the spot, is of itsdf 
sufficient to a£fect him with a knowledge of it ; for public 
notifications between governments can be meant only fisr the 
mformation of individuab; but if the individual is personally 
informed, that porpose is still better obtained than by a pid>-^ 
lie declaration.^ Where the vessel sails from a country 
lying sufficiently near to the blockaded port to have constant 
infiMtnation of the state of the blockade, whether it is conti« 
nued or is relaxed, no special notice is necessary ; for the 
public declaration in this case implies notice to the party 
after sufficient time has elapsed to receive the declaration at 
the port whence the vessel sails.^ But where the country 
lies at such a distance that the inhabitants cannot have this 
ccmstant information, they may lawfully send their vesseb 
conjecturally, upon the expectation of finding the blockade 
broken up, after it has existed for a considerable time. In 
this case, the party has a right to make a fair inquiry whe- 
ther the blockade be determined or not, and consequently 
cannot be involved in the penalties affixed to a violation of 
it, unless, upon such inquiry, he receives notice of the exist- 
ence of the blockade."** 

" There are," says Sir W. Scott, " two sorts of blockade : 
one by the gimple fact only, the other by a notification ac- 
companied with the fact In the former case, when the fact 
ceases otherwise than by accident or the shifting of the wind, 
there is immediately an end of the blockade ; but where the 
fact is accompanied by a public notification from the go- 
vernment of a belligerent country to neutral governments, I 
apprehend, primd fade, the blockade must be supposed to 
exist till it has been publicly repealed It is the duty, un- 
doubtedly, of a belligerent country which has made the noti- 
fication of blockade, to notify in the same way, and imme- 

*> ftobinson's Adm. Uep. p. 83. The Mercurdus. 

« Ibid. YoL ii. p. 131. The Jong^ Petronelbu P. 298« The Calypto. 

M Ibid. 7oL i. p. 333. The Betsey. 
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diately, the discontinuance of it : to suffer the fact to cease^ 
and to apply the notification again, at a distant time, would 
be a fraud on neutral nations, and a conduct which we are 
Dot to suppose that any country would pursue. I do not say 
that a blockade of this sort may not in any case expire fk 
facto; but I say such a conduct is not hastily to be presumed 
against any nation ; and, therefore, till such a case is clearly 
made out, I shall hold that a blockade by notification isprimd 
facie^io be presumed to continue till the notification is re- 
voked."** And in another case, he says : " The effect of a 
notification to any foreign government would clearly be to 
include all the individuals of that nation ; it would be nuga- 
tory if individuals were allowed to plead their ignorance of 
it; it is the duty of foreign governments to communicate the 
information to their subjects, whose interests they are bound 
to protect I shall hold, therefore, that a neutral master can 
never be heard to aver against a notification of blockade 
that he is ignorant of it. If he is really ignorant of it, it may 
be a subject of representation to his own government, and 
may raise a claim of compensation from them, but it can be 
no plea in the court of a belligerent In the case of a block- 
ade de facto only, it may be otherwise ; but this is a case of 
a blockade by notification. Another distinction between a 
notified blockade and a blockade existing de facto x>nly, is, 
that in the former the act of sailing for a blockaded place is 
suflicient to constitute the offence. It is to be presumed 
that the notification will be formally revoked, and that due 
notice will be given of it ; till that is done, the port is to be 
considered as closed up ; and from the moment of quitting 
port to sail on such a destination, the offence of violating the 
blockade is complete, and the property engaged in it subject 
to confiscation. It may be difierent in a blockade existing 
de facto only : there no presumption arises as to the conti- 
nuance, and the ignorance of the party may be admitted as 
an excuse for sailing on a doubtful and provisional destina- 

tiOD/'^ 

* Robinson's Adm. Rep. vol. i. p. 171. ^ The Neptunus. 
if Ibid. YoL ii. p. 112. The Neptunus, Hempel 
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A more definite rule as to the notification of an existing 
blockade has been frequently provided by conventional sti- 
pulations between different niaritime powers. Thus by the 
18th article of the treaty of 1794, between Great Britain and 
the United States, il was declared — " That whereas it fre- 
quently happens that vessels sail for a port, or place belong- 
ing to an enemy, without knowing that the same is either 
besieged, blockaded, or invested, it is agreed that every ves- 
sel so circumstanced may be turned away from such port or 
place ; but she shall not be detained, nor her cargo, if not 
contraband, be confiscated, unless, after notice, she shall 
again attempt to enter ; but she shall be permitted to go to 
any other port or place she may think proper." This stipu- 
lation, which is equivalent to that contained in previous 
treaties between Great Britain and the Baltic powers, having 
been disregarded by the naval authorities and prize courts 
in the West Indies, the attention of the British government 
was called to the subject by an official communication from 
the American government In consequence of this commu- 
nication, instructions were sent out in the year 1804, by the 
Board of Admiralty, the naval commanders and judges of the 
vice-admiralty courts, not to consider any blockade of the 
French West-India islands as existing, unless in respect to 
particular ports which were actually invested ; and then not 
to capture vessels bound to such ports, unless they should 
previously have been warned not to enter them. The stipu- 
latioi^in the treaty intended to be enforced by these instruc- 
tions seems to be a correct exposition of the law of naVions, 
and iis admitted by the contracting parties to bej a correct 
exposition of that law, or to constitute a rule between them- 
selved)in place of it. Neither the law of nations nor the 
treaty admits of the condemnation of a neutral vessel for the 
mere intention to enter a blockaded port, unconnected with 
any fact. In the above cited cases, the fact of sailing was 
coupled with the intention, and the condemnation was thus 
founded upon a supposed actual breach of the blockade. 
Sailing for a blockaded port, knowing it to be blockaded. 
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was there cooBtnied into an attempt to enter that port, and 
was therefore adjudged a breach of blockade from the de- 
parture of the vessel. But the fact of clearing out for a 
blockaded port is, in itself, innocent^ unless it be accompa* 
filed with a knowledge of the bkxrkade. The right to treat 
the vessel as an enemy is declared by Vattd^ (liv. iii. sect 
1T7,) to be founded on the attempt to enter ; and certainly 
this attempt must be made by a person knowing the fact 
The import of the treaty, and of the instructions issued in 
pursuance of the treaty, is that a vessel cannot be placed m 
the situation of one having a notice of the blockade, until she 
ii warned off. They gave her a right to inquire of the block- 
ading squadron if she had not previously received this wam- 
ing from one capable of giving it, and consequently dispensed 
with her making that inquiry elsewhere. A neutral vessel 
might thus lawfully sail for a blockaded port, knowing it to 
be blockaded ; and being found sailing towards such port 
would not constitute an attempt to break the blockade, un- 
less she should be actually warned ofil^^ 

Where an enemy's port was declared in a state of block- 
ade by notification, and at the same time when the notifica- 
tion was issued, news arrived that the blockading squadron 
had been driven off by the superior force of the enemy, the 
bkwkade was held by the prize court to be null and defective 
from the beginning, in the main circumstance that is essen- 
tially necessary to give it legal operation fand that it would 
be unjust to hold neutral vessels to the observance of ^ noti- 
fication, accompanied by a circumstance that defeated its 
effect This case was, therefore, considered as indep^jd^t 
of the presumption arising from notification in other instaaces; 
the notification being defeated, it must have been shoifll that 
the actual blockade was again resumed, and the vessel would 
have been entitled to a warning, if any such blockade had 
^existed when she arrived off the port The mere act of sait 

« , ^ Gnmcb's Rep. vol. iv. p. 185. Fitzsimmons v, the Newport Insunmce 

Company. Mr. Merry's Letter to Mr. Secretary Madison, 12th April, 1804. 
VTheaton's Rep. voL iu. Appendix, p. 11. 
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ing for the port, under the dubious stale of the actual block- 
ade at the time, was deemed insufficient to fix upon the > 
vessel the penalty for breaking the blockade.^^ 

In the above case, a question was raised whether the no- 
tification which had issued was not still operative ; but the 
court was of opinion that it could not be so considered, and 
that a neutral power was not obliged, under such circun^ 
stances, to presume the continuance of a blockade, nor to 
act upon a supposition that thQ blockade would be resumed 
by^ any other competent force. But in a subsequent case, 
^ where it was suggested that the blockading squadron had 
9,ctually returned to its former ^station off the port, in order 
to r^iiew the blockade, a question arose whether there had 
be^Q that notoriety of the iact, arising from the operation of 
time or other circumstances, which must be taken to have 
brought the existence, of the blockade to the knowledge of 
the parties. Among other modes of resolving this question^ 
1^ prevailing consideration would have been the length of 
time, in proportion to the distance of the country from whichx 
(he vessel sailed. But as nothing more came out in evidence 
than that the squadron came off the port on a certain day, it 
was held that this would not restore a blockade which had 
been thus effectually raised, but that it must be renewed 
again, by notificaticm, before foreign nations could be afiected 
with an obligation to observe it The squadron might return 
off the port with efferent intentions. It might arrive there 
as a fleet of observation merely, or for the purpose of only a 
qualified blockade. On the other hand, the commander might 
9ttffQpt^to connect the two blockades together ; but this is 
wtetooiiiid not be done; and in order to revive the former 
MoeUi^, the same form of communication must have been 
observed de novo that is necessary to establish an original 
blockade.^ 

3. Besides the knowledge of the party, some act of viola- some act 
lion is essential to a breach of blockade, as either going in or ^f^ 

M Robinson's Adm. Rep. yol. id. p. 65. The l^iheten. 
• Ibid. ToL vi. p. 112. The Hoffnung. 
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coming out of the port with a cargo laden after the com* 
mencement of the blockade.^ 

Thus by the edict of the States-General of Holland of 
1630, relative to the blockade of the ports of Flanders, it was 
ordered that the vesseb and goods of neutrals which should 
be found going in or coming out of the said ports, or so near 
thereto as to show beyond a doubt that they were endea*- 
vouring to run into them ; or which from the documents on 
board should appear bound to the said ports, although they 
should be found at a distance from them, should be confis- 
cated, unless they should, voluntarily, before coming in sight of 
or being chased by the Dutch ships of war, change their inten- 
tion, while the thing was yet undone, and alter their oourse. 
Bynkenhoeky in commenting upon this part of the decree, de* 
fends the reasonableness of the provision which affects vessels 
found 80 near to the blockaded ports as to show beyond a doubt 
that they were endeavouring to run into them, upon the ground 
of legal presumption, with the exception of extreme and well* 
proved necessity only. Still more reasonable is Ihe infliction 
of the penalty of confiscation, where the intention is expressly 
avowed by the papers found on board. The third article of 
the same edict also subjected to confiscation such vessels and 
their cargoes as should come out of the said ports, not having 
been forced into them by stress of weather, although^ they 
should be captured at a distance from them, unless they had, 
after leaving the enemy's port, perform^ their voyage to a 
port of their own country, or to some other neutral or free 
port, in which case they should be exempt from condemna- 
tion ; but if, in coming out of the said ports of Flan^prs, they 
should be pursued by the Dutch ships of war, and chased into 
another port, such as their own, or that of their destjpationi 
and found on the high seas coming out of such portf in that 
case they might be captured and condemned. Bjrnkershoek 
considers this provision as distinguishing the case of a vessel 
having broken the blockade, and afterwards terminated her 
voyage by proceeding voluntarily to her destined port, and 

70 Kobinson's Adm. Rep. voL L p. 93. The B^sejr. 
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ibat of a: vessel cbased abd eompelled to take refuge; which 
latter might still be captured after leaving the port in which 
she had taken refuge. And in conformity with these princi- 
ple is the move modern law and practice.^*; 
j With. respect to violating a blo<ikade by cbmiog out with 
a.cvargOi the time of shipment is very material^ for although 
it might bQ hard to refuse a neutral liberty to retire with a 
cargo already laden, and hy that act already become neutral 
property; yet, after the commencement of a blockade, a neu- 
tral cannot be dllbwed to interpose in any way to assist the 
exportation of the property of the enemy J* A neutral ship 
departing can only take away a cargo bona fide purchased 
and delivered before the commencement of the blockade ; if 
she afterwards take on board a cargo, it is a violation of the 
blockade. But where a ship was transferred from one neu* 
XxvA merchant to another in a blockaded port, and sailed out 
ia ballast, she was determined not to have violated the bloc- 
kade.^^ . So where goods were sent into the blockaded port 
before the commencement of the blockade, but re-shipped by 
order of the neutral proprietor as found unsaleable, during 
the bk)ckade, they were held entitled to restitution. For the 
same rule which permits neutrals to withdraw their vessels 
from a blockaded port, extends also, with equal justice, to 
pierchandise sent in before the blockade, and withdrawn 
bond Jide by the neutral proprietor/^ 

, After the comniiBcement of a blockade, neutral is no longer 
at liberty to make any purchase in that port. Thus where 
a ship which had been purchased by a neutral of the enemy 
ia a bicfckaded port, and sailed on a voyage to the neutral 
country, had been driven by stress of weiather into a bellige- 

^ BynVershoek, Quaest. Jur. Pub. lib. i. cap. 11. Robinson's Adm. Rep. 
vol. H. p. 128. The Welvaart van Villaw. Vol. iii. p. 147. The Juffrow 
Blaria Schroeder. 
. ''s Robinson's Adm. Rep. vol. i. p; 93. The Betsey. 

TO Ibid. vol. i. p. 150. The Vrouw Judith. * . 

741bid. vol. iv. p. 89. The Potsdam. Wheaton's Rep. vol. iii. p. 183. Oli- 
vera V. Union Insurance Company. 
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foot port, where the wai wiied, the mm held liable to eath 
demnation under the general rula Tiiat the vesiel had beea 
purchased out of the proceeds of the cargo of another vesselt 
was considered as an unavailing circnnwtance on a questimi 
of blockade. If the ship has been purchased in a blockaded 
port, tluU ak>oe » the illegal act, and it is perfectly immate^ 
rial out of what funds the purchase was efiected; Another 
distinction taken in jungument was, that the vessel had termi- 
nated her voyage, and therefore that the penalty would no 
fenger attach. But this was also overruled, because the port 
into which she bad been driven was not represented as form- 
ing any part of her original destination. It was' therefore 
impossible to consider thb accident as any discontinuance of 
the voyage, or as a defeasance of the penalty which had been 
incurred. 

A maritime blockade u not violated by sending goods to the 
blockaded port, or by bringing them from the same, through 
the interior canal navigation or land carriage of the country. 
A blockade may be of different descriptions. A mere mari> 
time blockade, efiected by a force operating only at isto, cail 
have no operation upon the interior commonications of th^ 
port The legal blockade can extend no further than the ac- 
tual blockade can be applied. If the place be not invested 
on the land side, its interior communications with other ports 
cannot be cut ofi. If the blockade be rendered imperfect by 
this rule of construction, it must be ascilfed to its physical 
inadequacy by which the extent of its legal pretension^ is 
unavoidably limited/^ But goods shipped in a river, having 
been previously sent in lighters along the coast from thh 
blockaded port, with the ship under charter-party proceeding 
also from the blockaded port in ballast to take them on board, 
were held liable to confiscation. This case is very difierent 
from the preceding, because there the communication had 
been by inland navigation, which was iyi loo maimer, and in 
no part of it, subject to the bfeckade.^ 

^ Edwards's Adm. Hep. p. 32. The Comet /. 

"^ Robinson's Adm. Rep. vol, iii. p. 297. Vol. iv. p. 65. The Stert 



Thfs oflence incurr^ hj a brea€h of blockade generally 
remaiD^ during the voyage; but the offence never iraveb pa 
ivith the ves$e) further than to the end of the return voyage* 
altliough if she is taken in any part of that voyage, she 19. 
ta^ken tit ddicto. This is deemed reasonable, because no 
other opportunity is afforded to the belligerent cruisers,, tpt 
vindicate the violated law. But where the blockade ha9 
been raised between the time of sailing and the capture, the 
penalty does not attach; because the blockade being gone* 
the necessity of applying the penalty to prevent future trans^. 
gression no longer exists. When the blockade is raised, a 
veil is thrown over every thing that has been done, and the 
vessel is no longer taken tn delicto. The delic(um may havei 
been completed at one period, but it is by subsequent events 
done away/^ 

The right of visitation and search of neutral vessels at sea § 26. 
is a belligerent right essential to the exercise of the right of ^gf|^^|^J[ 
capturing enemy's property, contraband of war, and vessels and search, 
committing abroach of blockade. Even if the right of cap- 
turing enemy's property be ever so strictly limited, and the 
rule of frte ships free gqods be adopted, the right of visitation 
and search is essential in order to determine whether the ships 
themselves are neutral and documented as such according; to 
the law of nations and treaties ; for, as Bynkershoek observes, 
Hit is lawful to detain a neutral vessel, in order to ascertain, 
iH>t by the flag merely, which may be fraudulently assumed, 
but by the documents themselves on board, whether she is 
really neutral." Indeed it seems that the practice of mari- 
time captures could not exist without it. Accordingly the 
text writers generally concur in recognising the existence of 
this right^® 

rr Robinson's Adm. Rep. vol. ii. p. 128, The Welvaairt van Pillaw. Vol. 
▼t. p. 387. The Lisette. As to how far the act of the master binds the ship- 
owner in cases of breach of blockade, see the cases collected in Wheaton't 
Beports, vol ii. Appendix, pp. 36^—40. 

n Bynketahoek, Quest Jur. Pub. lib. i. cap. 14. Yattel, Droit des Geiu, 
liT. iiL ch. 7, ^ 114. HartenN Precis, &c liy. viu. ch. 7, S^ 317, 521 . Ga. 
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The international law on this subject is ably Bunnned up by 
Sir IV. ScoU in the case of the Maria^ where the exercise of 
the right was attempted to be resisted by the interposition of 
a convoy of Swedish ships of war. In delivering the judg- 
nnent of (he High Court of Admiralty in that memorable case, 
this learned civilian lays down the three following principles 
of law^— 

1. That the right of visiting and searching merchant-ships 
on the high seas, whatever be the ships, the cargoes, or the 
destinations, is an incontestable right of the lawfully commis- 
sioned cruisers of a belligerent nation. ^ I say, be the ships, 
the cargoes, and the destination what they may, because till 
they are visited and searched, it does not appear what the 
ships, or the destination are ; and it is for the purpose of as- 
certaining these points that the necessity of this right of visi- 
tation and search exists. This right is so clear in principle 
that no man can deny it who admits the right of maritime 
capture; because if you are not at liberty to ascertain by suf- 
ficient inquiry whether there is property that can legally be 
captured, it is impossible to capture. Even those who con- 
tend for the inadmissible rule that free ships make free goods^ 
must admit the exercise of this right at least for the purpose 
of ascertaining whether the ships are free ships or not. The 
right is equally clear in practice ; for practice is uniform and 
universal upon the subject. The many European treaties 
which refer to this right, refer to it as pre-existing, and 
merely regulate the exercise of it. All writers upon the law 
of nations unanimously acknowledge it, without the exception 
even of Hubner himself, the great champion pi neutral pri- 
vileges." 

2. That the authority of the neutral sovereign being forci- 
bly interposed cannot legally vary the rights of a lawfully 
commissioned belligerent cruiser. "Two sovereigns may 
unquestionably agree, if tliey think fit, as in some late iu" 

Kani, del Doveri de' Princtpi Neutrali, &Q, p. 458. Lampredi, Del Gom* 
lOercio de' Popoli NeiOrali, h^ p. 18i5. J^ber, Pipit (lev Ge»s Modems 
4p I'Europe^ ^ 293. • :/ 
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Stances they have agreed, by special covenant, that the pre- 
sence of one of their armed ships along with their merchant- 
ships shall be mutually understood to imply that nothing is 
to be found in that convoy of merchant-ships inconsistent with 
amity or neutrality ; and if they consent to accept this pledge, 
no third party has a right to quarrel with it, any more than 
any other pledge which they may agree mutually to accept 
But surely no sovereign can legally compel the acceptance 
of such a security by mere force. The only security known 
to the law of nations upon this subject, independently of all 
special covenant, i^ the right of personal visitation and search, 
to be exercised by those who have the interest in making it.'* 
3. That the penalty for the violent contravention of this 
right is the confiscation of the property so withheld from visi- 
tation and search. "For the proof of this"! need only refer 
to Vatiel, one of the most correct and certainly not the least 
indulgent of modern professors of public law. In book iii. 
c. 7, sect. 114, he expresses himself thus: — *0n ne peut em- 
p6eher le transport des effets de contrebande, si Ton ne visito 
pas les vaisseaux neutres. On est done en droit de les visiter. 
Quelques nations puissantes ont refuse en diflerents temps de 
se soumettre a cette visite. Aujourd'hui un vaisseau neutre, 
qui refuseroit de souffrir la visite, se feroit condamner par cela 
seul, comme 6tant de bonne prise.' Vattel is here to be con- 
flidered not as a lawyer merely delivering an opinion, but as 
a witness asserting a fact — the fact that such is the existing 
practice of modern Europe. Conformably to this principle 
we find in the celebrated French ordinance of 1681, now in 
force, article 12, * That every vessel shall be good prize in 
case of resistance and combat;' and Valin, in his smaller 
Commentary, p. 81, says expressly, that although the expres- 
sion is in the conjunctive, yet that the resistance alone is suffi- 
dent. He refers to the Spanish ordinance, 1718, evidently 
copiibd from it, in which it is expressed in the disjunctive, *in 
case of resistance or combat.' And recent instances are at 
hand and within view, in which it appears that Spain con- 
tinues to act upon this principle. The first time it occurs to 
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my notice on the inquirief I have been able to make in the 
institutes of our own country respecting matters of this naturey 
except what occurs in the Black Rook of the Admiralty, is in 
the order of council, 16d4, art 12, which directs, ' That when 
^y ship, met withal by the royal navy or other ship com* 
missionated, shall light or make re^tance, the said ship and 
goods shall be adjudged lawful prize.' A similar article 
occurs in the proclamation of 1672. 1 aip therefore war- 
ranted in saying that it was the rule and the lMKli^puted rule 
of the British Admiralty. I will not say that that rule may 
not have been broken in upon in son^e instances by conside* 
rations of comity or of policy, by whietl it nmy be fit that 
the adminiatration of this species of law should be tempeiced 
in the hands of those tribunab which have a right to enter-; 
tain and apply them ; for no man can deny tbai^ state may 
recede from its extreme rights, and that its supreme council^ 
are authorized to determine in what cases it may bie fit to 
do so, the particular captor having in no case ft|iy other 
right and title than what the state itself would possess niMlor 
the same facts of capture. But I stand with confidence upon 
ail principles of reason, — upon the distinct authority of Vat- 
tel, — upon the institutes of other great maritime countries, aa 
well as tlK>se of our own country, when I venture to lay it 
down that, by the law of nations, as now understood, a de- 
tiberate and continued resistance to search, on the p^rt of % 
neutral vessel, to a lawful cruiser, is followed by the l^aj 
consequence of confiscation."^ 

The judgment of condemnation pronounced in this cas^ 
was followed by the treaty of armed neutrality entered intq 
by the Baltic powers in 1800, which league was dissolved by 
the death of the emperor Paul, and the points in the contro- 
versy between those powers and Great Britain ut^e finally 
adjusted by the convention of 5th June, 1801. By the 4th 
article of this convention, the right of search as to menstiant 
vessels sailing under neutral convoy was modified, by liiniting 

^BobinBon'f Adm.Rep. ToLi«p.340. The Maria. 
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it lo public shipf'Of war of th^b^igerebt party^ excluding 
private armed vtai^Is. Sabjact to this modification, the 
j^retensions of resisting by means of coniwy the exercise of 
the belligerent right of search, was surrendered by Russia 
and the other northern powers, and various regulations pro^ 
Vided to prevent the abuse of thiat right to the injury of neu- 
trial commerce. As has already heea obsen^ed, the object of 
this treaty is etfimssly declared by the contracting parties 
in its preamlfi to "be the settlement of the diflferences which 
had grown out of iie armed neutrality by '* an invariable 
determination of their principles upon the rights of neutrality 
in their applicatioil to their respective monarchies." Tht 
6th article also provides that the principles and measures 
adopted by the present act shall be alike applicabre to aB 
the maritimV'wars in which one of the tWb powers may be 
engaged whilst the other remains neutral. These i^tiptila* 
tions shall consequently be regarded as permanent, and shall 
serve as a cohstant rule for the contracting parties in matters 
o#4llmm)erce and navigation."^ 

In the case of the Maria, the resistance of the convojring 4 ST* 
iship was held to be a resistance of the whole fleet of roeir- J^J^jJJlL. 
chant vessels under convdy, and subjected the whole to con- by tn^n^ 
fiscation. This was a case of neutral property condemned for "^ o*"^^ 
4fftk attempted resistance by a neutral armed vessel to the 
bxercLse of th(»^ right of visitation and search by a lawfully 
commissioned belligerent cruiser. But the forcible resistance 
by an enemy master will not, in general, afiect neutral pi^ 
perty laden on %dard an enemy^s merchant vessel ; for an 

V The qnestion ftrisihg out bf the case of the Swedish convoy gave rise to 
several ihstriMfipre polemic essays. The judgment of Sir W. Scott was at- 
tacked by ProRssor J. F. W. Schlegel, of Copenhagen, in a TKatise on the 
Visitfl^|||iof Neutral Ships under Convoy, transl. London, 1801) aadvin^- 
cated by^r. CroklPln *' Remarks on M. Schlegel's Work,** iM. See also 
** Letters of Sulpicius on the Northern Confederacy/' London, 1801. 
•* Substance of the Speech of LoijtJrrnviMc in the Hoiufe c# LoddS, Hot. 
13,1801." London, 1802. • 
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atteinpt on hisjpart to resili^his venel fivfp. the pos^enion 
of the captor is nothing mon> than tha.hoHlBe act of a hostik 
person, who has a perfect right to mak^such an attempt 
«< If a fteuirai master," says Sir W. Scoli^ ^ attempts a res- 
cue, or to withdraw himself from search, he violates a duty 
which is imposed upon him by the law of nations, to submit 
to search, and to come in for inquiry as to the property of the 
ship or cargo ; and if he violates this oblM|tion by a recur- 
rence to force, the consequence will undMb||(|ly reach the 
property of his owner ; and it would, A think, extend also 
to the whole property intrusted to his care, and thus fraudu- 
lently attempted to be withdrawn frodnbe operation of the 
rights of wan With an enemy master, the case is very dif- 
ferent : no duty is violated by such an act on his part — lupum 
auribus teneop and if he can withdraw hittiself, 1|0 has a right 
80 to da''" 

§38. The question how far a neutral merchant has a right to 

n^tnd to ^^^^ ^'^ goods on board an armed enemy vessel, and hcMlVkr 
c«ny his his property is involved in the consequences of resistance 
fnmmed ^J ^^^ enemy master, was agitated both in the British and 
American prize courts during the last war between Great 
Britain and the United States. In a case adjudged by the 
supreme court of the United States in 1815, it was deter- 
mined that a neutral had a right to charter and lade UJm 
goods on board a belligerent armed merchaB|L ship, without 
forfeiting- his neutral character, unless he actually concurred 
and participated in the enemy master's -resistance to cap- 
ture.^ Cotemporaneously with this decitrilln of the Ameri- 
can court, Sir W, Scott held directly the contrary doctrine, 
and decreed salvage for the recapture of neutral Portuguese 
property previously taken by an American crdkBn? from on 
boar* an^frmed British vessel, upon the ground t^ the 
AiivBjpcai^^ prize courts might justly have |||ondeattpjt the 

• *' ^ 
•• ■ 

'^ Robinson's Adm. Rep. toI. y. p. S9fe The Gatharina Elizabeth. 
*>GaBich'sRep.vol.ix.p. 388. Twkereide. 
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property.'^ In leviewing its fiimer decision, in a subsequent 
case adjudged in 1818, the American court confirmed it» 
and, alluding to the decision in the English high court of ad* 
mirahy, stated, that if a similar case should again occur io 
that court, and the decisions of the American court should in 
the mean time have reached that learned judge, he would be 
called upon to acknowledge that the danger of condemna- 
tion in the [Jnitari States courts was not as great as he had 
imagined. *ln determining the last-mentioned case, the 
American court distinguished it both from those where neu- 
tral vessels were condemned for the unneutral act of the 
convoying vessel, and those where neutral vessels had been 
condemned for placing themselves under enemy's convoy. 
With regard to the first class of cases, it was well known 
that they originated in the capture of the Swedish convoy at 
the time when Great Britain had resolved to throw down 
die glove, to all the world, on the contested principles of the 
northern maritime confederacy. But, independently of this, 
iMle were several considerations which presented an obvious 
distinction between both classes iif cases and that under con- 
sideration. A convoy was an association for a hostile object. 
In undertaking it, a state spreads over the merchant vessels 
-an immunity from search which belongs only to a national 
ship; and by joining a^ convoy, every individual vessel puts • 
"Pbff her pacific character, an* undertakes for the discharge 
of duties, whifb belong only to the military marine* If, then, 
the association be voluntary, the neutralyin suffering the fate 
of the entire convoy, has pnly to regret his own folly in wed- 
ding his fortune to theirs ) or if involved in the resistance of 
the convoying ship, he shatea the fate to which the leader 
of his own choice is liable in case of capture.^^ 

■ • 

Tbe Danish government issued, in 1810^ an ordinance re- § 29. 
lat&g.to captares, which declared to be good and Jawful ^^gg^ „„, 

w Dodson's Adm. Rep. vol i. m^. The Fanny. 
M Wheaton's Rep. vol. iii. p. 40^. The Atalanta. 
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prisce "such viwscis uo, notwithstanding (li^r Bng is coi 
dcrcd neutral, ns well with n-^^nril lo Grcnt Britain as 
' powers nt virt wiUi the same nntinn, still, cither in the 
lantic or BiUtic, have tiiiwlc use of English convoy." Ui 
this ordiimncc, many American neutral vessels were captui 
and, with their cargoes, condemned in the Danish prize 
courts for offending against its provisions. In the course of 
the disctissions which subsequently took pince between the 
American and Danish governments respecting the legality 
of these condemnations, the principles upen whlcJi the ordi- 
nanec was grounded were questioned l(j the Uniied States 
goverameni as inconsistent with the established rules of in- 
ternatronal law. It was insisted that the prize ordinances of 
Denmark, or of any olher particular stale, could not make or 
alter the general law of nations, nor introduced new rule 
binding on neutral powers. The right of the Danish mo- 
narch lo legislate for his own subjects and his own tribunals, 
was incontestable j but hefore his edicts could operate upon 
foreigners carrying on their commerce upon the seas, whicb 
are the common property sf all nations, it must be shown 
that they were conformable to the law by which all are 
bound. It was, however, unnecessary to suppose, that in 
issuing these instructions to its cruisers, the Danish govern- 
ment intended to do any thing more ^an merely to lay down 
rules of decision for its own tribunals, conformabli 
that government understood to be just principles of publji 
law. But llie observntioi) became imjwrtaiit when 
considered that tlio law of nations nowhere existed in 
ten code accessible to all, and to whoso Authority all 
fcrrod : and that the present qaeation regarded the appli 
tion of a principle (to say tfie least) of doubtful authority, 
the confiscation of neutrnl projicrty for a soppOfted offence 
committed, not I^ tlie owner, but by his agetit the master, 
without the knowledge or orders of the uwnefrunderi 
ligerent edict, retrospective in its operation, because un 
to those whom it was lo affect. »• 

The principle lard down in the ordinance, as interprel 
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hj the Dankb tribunals, was that the fact of having navi- 
gated under enemy's convoy is, per se, a justifiable cause, not 
of capture merely, but of condemnation, in the courts of the 
other belligerent ; and thalf without inquiring into the proofs 
of proprietary interest, or the circumstances and motives 
under which the captured vessel had joined the convoy, or 
into the legality of the voyage, or the innocence of her coii- 
duct in other respects. A belligerent pretension so harsh, 
apparently so new, and so important in its consequences, be- 
fore it could be assented to by neutral states, must be rigo- 
rously <lemonstrated by the authority of the writers on public 
law, or shown to be countenanced by the usage of nations. 
Not one of the numerous expounders of that law even men- 
tioned it ; no belligerent nation had ever before acted upon 
it ; and still less could it be asserted that any neutral nation 
had ever acquiesced in it Great Britain,,indeed, had con- . 
tended that a neutral state had no right to resist the exercise 
of the belligerent claim of visitation and search by means of 
cpnvoys consisting of ils own ships of war* But the records 
even of the British courts of admiralty might be searched in 
vain for a precedent to support the principle maintained by 
Denmark, that the mere fact of having sailed under bellige- 
rent convoy is, in all cases and under all circumstances, con- 
clusive cause of condetMnation. 

The American vessels in qeestioii were engaged in their 
accustomed lawful IradQ^.^tweeq Russia and the United 
States ;diav weie unajrni^d^ and i|iade po resistance to the 
Danish cruisers; they, Wtfie, captured oh tbe retufn voyage, 
after having passed up tlye Baltic and been subjecte4rtd ex- 
amination by the DanishiCllWfl^fs aiMl authorities, andwere 
condemned under an edict/Krhitfk^'waa' unknown, and con- 
sequently, as to them, did not exiit wbeo ihey sailed from 
Cronstadt, and which, unless it could be strictly shown to be 
consistent with the pre-exflmng law of ifations, must be con- 
sidered as an unauthorised measure of retrospective^ legis- 
lation. To visit upon neutral merchants and mariners ex- '■■% 
treoiely penal consequences from a«i act, which they had ;^ 
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reason to believe to be innocent at the time, and which is not 
pretended to be forbidden by a single treaty or writer upon 
public law, by the general usage of nations, or 'even by the 
practice of any one belligerent, or the acquiescence of any 
one neutral 8tate, must require something more than a mere 
resort to the supposed analogy of other acknowledged prin- 
ciples of international law, but from which it would be vain 
to attempt to deduce that now in- question as a corollary. 

Being found in company wjth an enemy's convoy might, in- 
deed, furnish a presumption that the captured vessel and cargo 
belonged to the enemy, in the same manner as goods taken 
in an enemy's vessel are presumed to be enemy's property 
until the contrary is proved ; but this presumption is not of 
that class of presumptions called presumptiones juris el de 
jure, which are held to be conclusive upon the party, and 
which he is not at liberty to controvert. It is a slight pre- 
sumption only, which will readily yield to countervailing 
proof. One of the proofs which, in the opinion of the Ame- 
rican negotiator, ought to have been admitted by the prize 
^ tribunal to countervail this presumption, would have been 

^ evidence that the vessel had been compelled to join the con- 

voy ; or that she had joined it, not to protect herself from 
« examination by Danish cruisers, but against others, whose 

y. notorious conduct and avowed princi||les rendered it certain 

that captures by them would inevitably be followed by con- 
demnation. It followed, then, that the aimple fact of having 
navigated under British convoy toukl be'consjjd^d as a 
ground of suspicion only, warranting, the captors in sending 
in the captured vessel for further ^lamination, but not con- 
stituting in itself a conclusive ground of confiscation. 

Indeed it was not perceived how it could be so considered, 

upon the mere ground of its interfering with the exercise of 

■ ' tlie belligerent pretensions of visitation and search, by a state 

5J-. which, when neutra), had asserteS the right of protecting its 

private commerce against belligerent visitation and search 
by armed convoys of its own public ships. 
Nisr could the consistency of the Danish government, in 
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this respect, be vindicated, bj assuming a distinction between 
the doctrine maintained by Denmark, when neutral, against 
Great Britain, from that which she sought, as a belligerent^ 
to enforce against America. Whj was it that navigating 
under the convoy of a neutral ship of war was deemed a 
conclusive cause of condemnation ? It was because it tended 
to impede and defeat the belligerent right of search — to ren- 
der every attempt to exercise this lawful right a contest of 
violence — to disturb the peace of the world, and to with- 
draw from the proper forum the determination of such con- 
troversies by forcibly preventing the exercise of its jurisdic* 
tion. 

The mere circumstance of sailing in company with a 6e/- 
ligerent convoy had no such efiect ; beipg an enemy^ the bel- 
h'gerent had a right to resist. The masters of the vessels 
under his convoy could not be involved in the consequences 
of that resistance, because they were neutral, and had not 
actually participated in the resistance. They could no more 
be involved in the consequences of a resistance by the bel- 
ligerent, which is his own lawful act, than is the neutral ship- 
per of goods on board a belligerent vessel for the resistance 
of the master of that vessel, or the owner of neutral goods 
found in a belligerent fortress for the consequences of its re- 
sistance. 

The right of capture in war extends only to things actually 
belonging to the enemy, or such as are considered as con-^ 
structively belonging to him, because taken in a trade pro- 
hibited by the laws of war, such as contraband, property 
taken in breach of blockade, and other analogous cases ; but 
the property now in question was neither constructively nor 
actually the property of the enemy of Denmark. It was 
not pretended that it was actually his property, and it could 
not be shown to have been constructively his. If, indeed^ 
these American vessels had been armed ; if they had thus 
contributed to augment the force of the belligerent convoy ; 
or if they had actually participated in battle with the Danish 
cruisers, — they would justly have fiiHen by the fate .of iirmr« 
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and the voice of the American government would never have 
been raised in their favour. But tbej were, in fact, unarmed 
merchantmen ; and far from increasing the force of the Bri- 
tish convoying squadron, their junction tended to weaken it 
by expanding the sphere of its protecting duty ; and instead 
of participating in the enemy's resistance, in fact there was 
no battle and no resistance, and the merchant vessek fell a 
defenceless prey to the assailants. « 

The illegality of the act on the part of the neutral mas- 
ters, for which the property of their owners had been con- 
fiscated, must then be sought for in a higher source, and 
must be referred back to the circumstance of their joining 
the convoy. But why should this circumstance be considered 
illegal any more than the fact of a neutral taking shelter in 
a belligerent port, or under the guns of a belligerent fortress 
which is subsequently invested and taken ? The neutral can- 
not, indeed, seek to escape from visitation and search by un- 
lawful means, either of force or fraud ; but if, by the use of 
any lawful and innocent means, he may escape, what is to 
hinder his resorting to such means for the purpose of avoid- 
ing a proceeding so vexatious ? The belligerent cruisers and 
prize courts had not always been so moderate and just as to 
render it desirable for the neutral voluntarily to seek for an 
opportunity of being examined and judged by them. Upon 
the supposition, indeed, that justice was administered prompt- 
ly, impartially, and purely in the prize tribunals of Denmark, 
the American ship masters could have had no motive to avoid 
an examination by Danish cruisers, since their proofs of pro- 
perty were clear, their voyages lawful, and they were not 
conscious of being exposed to the slightest hazard of con- 
demnation in these tribunals. Indeed some of these vessels 
had been examined on their voyage up the Baltic, and acquit- 
ted by the Danish courts of admiralty. Why, then, should 
a guilty motive be imputed to them, when their conduct 
could be more naturally explained by an innocent one? 
Surely, in the multiplied ravages to which neutral commerce 
was then exposed on every sea, from the sweeping decrees 
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of confiscation fulminated by the great belligerent powers, 
the conduct of these parties might be sufficiently accounted 
for, without resorting to the supposition that they meant to 
resist or even to evade the exercise of the belligerent rights 
of Denmark. 

Even admitting, then, that the neutral American had no 
right to put himself under convoy in order to avoid the exer- 
cise of the right of visitation and search by a friend^ as Den- 
mark professed to be, he had still a perfect right to defend 
himself against his enemy, as France had shown herself to be, 
by her conduct and the avowed principles upon which she 
had declared open war against all neutral trade. Denmark 
had a right to capture the commerce of her enemy, and for 
that purpose to search and examine vessels under the neutral 
flag, whilst America had an equal right to protect her com- 
merce against French capture by all the means allowed by 
the ordinary laws of war between enemies. The exercise'of 
this^ perfect right could not legally be affected by the circum- 
stance of the war existing between Denmark and England, or 
by the alliance between Denmark and France. America and 
England were at peace. The alliance between Denmark and 
France was against England, not against America ; and the 
Danish government, which had refused to adopt the decrees 
of Berlin and Milan as the rule of its conduct towiards neu- 
trak, could not surely consider it culpable on the part of the 
American ship masters to have defended themselves against 
the operation of these decrees by every means in their power. 
If the use of any of these means conflicted in any degree 
with the belligfirent rights of Denmark, that was an inciden- 
tal consequence, which could not be avoided by the parties 
without sacrificing their incontestable right of self-defence. 

But it might perhaps belaid, that as resistance to the right 
of search is, by the law and usage of nations, a substantive 
ground of condemnation in the cctse of the master of a single 
ship, still more must it be so, where many vessels are associated 
for the purpose of defeating the exercise of the same rigtit 
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In order to render the two cases stated perfectly analogous, 
there most have been an actual resistance on the part of the 
vesaels in question, or at leafton the part of the enemy^s fleet, 
having them at the time udl^ its protection, so as to connect 
them inseparably with the Pacts of the enemy. Here was no 
mclual resistance on the part of either, but only a constructive 
resistance on the part of the neutral vessels, implied from the 
' fitct of their havii^ joined the enemy's convoy. This how- 
ever was, at most, a fnere intention to resist^ never carried into 
eflect, which had never been considered, in the case cS a 
ringle ship, as involving the penalty of confiscation. But the 
resistance of the master of a single ship, which is supposed to 
be analogous to the case of convoy, must refer to a neutral 
master, whose resistance would, by the established law of 
nations, involve both ship and cargo in the penalty of confis- 
cation. The same principle would not, however, apply to 
the case of an enemy-master, who has an incontestable right 
to resist his enemy, and whose resistance could not affect the 
neutral owner of the cargOf unless he was on board, and actu- 
ally participated in the resistance. Such was, in a similar 
case, the judgment of Sir W. Scott So also the right of a 
neutral to transport his goods on board even of an armed bet 
ligerent vessel was solemnly affirmed by the decision of the 
highest judicial tribunal in the United States during, the late 
war with Great Britain, after a most elaborate discussion, in 
which all the principles and analc^ies of public law bearing 
upon the question were thoroughly examined and considered. 
The American negotiator then confidently relied upon the 
position assumed by him — ^that the entire sijUpce of all the 
authoritative writers on public law, as to any such exception 
to the general freedom of neutral navigation, laid down by 
them in such broad and comprehensive terms, and of every 
treaty made for the special purpose of defining and regula- 
ting the rights of neutral commerce and navigation, consti- 
tuted of itself a strong negative authority to show that no 
such eaieption exists, especially as that freedom is expressly 
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extended to every case which has the slightest resemblance to 
that in question. It could not be denied that the goods of $i 
friendy found in an enemy's fortress, are exempt from confis*> 
cation as prize of war ; that a neutral may lawfully carry 
his goods in an armed belligerent ship ; that the neutral ship- 
per of goods on board an enemy's vessel, (armed or un- 
armed,) is not responsible for the consequences of resistance 
by the enemy-master. How then could the neutral owner, 
both of ship and cargo, be responsible for the acts of the belr 
ligerent convoy, under the protection of which his property 
had been placed, not by his own immediate act^ but by that 
of the master proceeding without the knowledge or instruc*- 
tions of the owner ? 

Such would certainly be the view of the question, even 
applying to it the largest measure of belligerent rights ever 
assumed by any maritime state. But when examined by the 
milder interpretations of public law, which the Danish go- 
vernment, in common with the other northern powers of Eu- 
rope, had hitherto patronbed, it would be found still more 
clear of doubt. If, as Denmark had always insisted, a neuk 
tral might lawfully arm himself against all the belligerents ( 
if he might place himself under the convoying force of his 
own country, so as to defy the exercise of belligerent force 
to compel him to submit to visitation and search on the high 
seas ; the conduct of the neutral Americans who were driven 
to take shelter under the floating fortresses of the enemy of 
Denmark, not for the purpose of resisting the exercise of her * 
belligerent rights, but to protect themselves against the law- 
less violence o£ those, whose avowed purpose rendered it cer- 
tain, that, notlMnthstanding this neutrality, capture would in- 
evitably be followed by condemnation, would find its complete 
vindication in the principles which the publicists and states- 
men of that country had maintained in the face of the world. 
Had the American commerce in the Baltic been placed under 
the protection of the public ships of war of the United States, 
as it was admitted it might have been, the belligerent n^hUf 
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of Denmark would have been just as much infringed as they 
were by what actually happened. In that casey the Danish 
cruisers must, upon Danish principles, have been satisfied 
with the assurance of the commander of the American con- 
Toying squadron, as to the neutrality of the ships and car- 
goes sailing under his protection. But that assurance could 
only have been founded upon their being accompanied with 
the ordinary documents found on board of American vessels, 
and issued by the American government upon the representa- 
tions and proob furnished by the interested parties. If these 
might be false and fraudulent in the one case, so might they 
be in the other, and the Danish government would be equally 
deprived of all means of examining their authenticity in both. 
In the one, it would be deprived of those means by its own 
voluntary acquiescence in the statement of the commander 
of the convoying squadron, and in the other by the presence 
of a superior enemy's force, preventing the Danish cruisers 
from exercising their right of search. This waff put for the 
sake of illustration, upon the supposition that the vessels under 
convoy had escaped from capture ; for upon that supposition 
only could any actual injury have been sustained by Denmark 
as a belligerent power. Here they were captured without 
any hostile conflict, and the question was, whether they were 
liable to confiscation for having navigated under the enemy's 
convoy, notwithstanding the neutrality of the property and 
the lawfulness of their voyage in other respects. 

£ven supposing then that it was the intention of the Ame- 
rican ship-masters in sailing with the British convoy, to 
escape from Danish as well as French cruisenj^hat intention 
had failed of its effect; and it might be asked what bellige- 
rent right of Denmark had been practically injured by such 
an abortive attempt ? If any, it must be the right of visita- 
tion and search. But that right is not a substantive and in- 
dependent right, wkh which belligerents are invested by the 
•law of nations for the purpose of wantonly vexing and inter- 
, rupting the <iK>mme»ce of neutrals. It is a right growing out 
of the greater l^t of capturing enemy's property, or con- 
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traband of war, and to be used, as means to an end, to en- 
force the exercise of that right Here the actual exercise 
of the right was never in fact opposed, and no injury bad 
accrued to the belligerent power. But it would perhaps be 
said, that it might have been opposed and actually defeated, 
had it not been for the accidental circumstance of the sepa- 
ration of these vessels from the convoying force, and that 
the entire commerce of the world with the Baltic Sea might 
thus have been effectually protected from Danish capture. 
And it might be asked in reply, what injury would have re- 
sulted to the belligerent rights of Denmark from that circum- 
stance ? If the property were neutral, and the voyage law- 
ful, what injury would result from the vessels escaping from 
examination ? On the other hand, if the property were ene- 
my's property, its escape must be attributed to the superior 
force of the enemy, which, though a loss, could not be an 
injury of which Denmark would have a lawful right to com- 
plain. Unless it could be shown that a neutral vessel navi- 
gating the seas is bound to volunteer to be searched by the bel- 
ligerent cruisers, and that she had no right to avoid search 
by any means whatever, it was apparent that she might avoid 
it by any means not unlawful. Violent resistance to search, 
rescue after seizure, fraudulent spoliation or concealment of 
papers, are all avowedly unlawful means, which, unless, ex- 
tenuated by circumstances, may justly be visited with the 
penalty of confiscation. Those who alleged that sailing 
under belligerent convoy was also attended with the same 
consequences, must show it, by appealing to the oracles of 
public law, to the text of treaties, to some decision of an in- 
ternational tribunal, or to the general practice and under- 
standing of nations. 

The negotiation finally resulted in the signature of a treaty 
in 1830, between the United States and Denmark, by which 
the latter power stipulated to indemnify the American clai- 
mants generally for the seizure of their*|>roperty by the pay- 
ment of a fixed sum en bloc, leaving it to the'A^fnencan go*^ l' 
vernment to apportion it by commissioneiic^qS^inted by itself, . |y; .>;•.' 
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and authorized to determine ** according to the principles of 
justice, equity, and the law of nations," with a declaration 
that the convention, having no other object than to tenninate 
mil the claims, **can never hereafter be invoked, by one party 
or the other, as a precedent or rule for the future."'^ 

^ lUrtenii NouveMi Recueila torn. viiL p. ^50, 
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CHAPTER IV. 



TREATY OF PEACE. 



The power of concluding peace, like that of declaring § 1. * 
war, depends upon the municipal constitution of the state, nuiking^ 
These authorities are generally associated. In unlimited mo- peace de- 
narchies, both reside in the sovereign ; and even in limited or [he muni- 
constitutional monarchies, each maybe vested in the crown, cipalcon- 

stitutioik 

Such is the British constitution, at least in form ; but it is 
well known* that in its practical administration the real 
power of making war actually resides in the parliament, 
without whose approbation it cannot be carried on, and which 
body has consequently the power of compelling the crown 
to make peace, by withholding the supplies necessary to pro- 
secute hostilities. The American constitution vests the pow- 
er of declaring war in the two houses of congress, with the 
assent of the president. By the forms of the constitution, 
the president has the exclusive power of making treaties of 
peace, which, when ratified with the advice and consent of 
the senate, become the supreme law of the land, and have 
the effect of repealing the declaration of war and all other 
laws of congress, and of the several states which stand in 
the way of their stipulations. But the congress may at any 
time compel the president to make peace, by refusing the 
means of carrying on war. In Fraiice the king has, by the 
express terms of the constitutional charter, power to declare 
war, to make treaties of peace, of alliance, and of commerce; 
but the real power of making both peace and war resides 
in the chambers, which have the authority of granting or 
refusing the means of prosecuting hostilities. 
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§ 3. The power of making treaties of peace, like that of making 

J|2^^ other treaties with forei^ states, is, or may be, limited in 
treaties of its extent by the national constitution. We have already 
^11^ 2^*1^ seen that a general authority to make treaties of peace ne- 
cxtent. cessarily implies a power to stipulate the conditions of peace; 
and among these may properly be involved the cession of 
the public territory and other property, as well as of private 
property included in the eminent domain. If, then, there be 
no limitation expressed in the fundamental laws of the state, 
or necessarily implied from the distribution of its constitu- 
tional authorities, on the treaty-making power in this* respect, 
it necessarily extends to the alienation of public and private 
property, when deemed necessary for the national safety or 
policy.* 

The duty of making compensation to individuals, whose 
private property is thus sacrificed to the general welfare, is 
inculcated by publicists as correlative to the sovereign right 
of alienating those things which are included in the eminent 
domain ; but this duty must have its limits. No government 
can be supposed to be able, consistently with the welfare of 
the whole community, to assume the burden of losses pro- 
duced by conquest, or the violent dismemberment of the state. 
Where, then, the cession of territory is the result of coercion 
and conquest, forming a case of imperious necessity beyond 
the power of the state to control, it does not impose any 
obligation upon the government to indemnify those who may 
suffer a loss of property by the cession.^ 

The fundamental laws of most free governments limit the 
treaty-making power in respect to the dismemberment of the 
state, either by an express prohibition or by necessary impli- 
cation from the nature of the constitution. Thus^, even under 
the constitution of the old French monarchy, the States-Ge- 
neral of the kingdom declared that Francis I. had no power 

» vide ante, pt iii. ch. 2, Riglvts of Negotiation and Treaties, § 6. 

2 Grotius, de Jur. Bel. ac Pac. lib. iii. cap. 20, § 7. Vattel, Droit dea 
Gens, liv. i. ch. 20, § 244 ; liv. iv. ch. 2, § 12. Kent's Comment, on Ame- 
rican Law, vol. i. p. 179. 2d Ed. 
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to dismember the kingdom, as was attempted by the treaty 
of Madrid concluded by that Monarch ; and that not merely 
upon the ground that he was a prisoner, but that the assent 
of the nation represented in the States-Greneral was essential 
to the validity of the treaty. The cession of the province of 
Burgundy was therefore annulled, as contrary to the funda- 
mental laws of the kingdom ; and the provincial states of 
that duchy, according to Mezeray, declared that " never 
having been other than subjects of the crown of France, 
they would die in that allegiance ? and if abandoned by the 
king, they would take op arnrs, and maintain by force their 
independence, rather than pass under a foreign dominion.** 
But when the ancient feudal constitution of France was 
gradually abolished by the disuse of the States-General, and 
the absolute monarchy became firmly established under 
Richelieu and Louis XIV., the authority of ceding portions 
of the public territory as the price of peace passed into the 
hands of the king, in whom all the other powers of govern- 
ment were concentrated. The different constitutions estab- 
lished in France subsequently to the revolution of 1789, limit- 
ed this authority in the hands of the executive in various 
degrees. The provision in the constitution of 1795, by which 
the recently conquered countries on the left bank of the 
Rhine were annexed to the French territory, became an in- 
superable obstacle to the conclusion of peace in the confep- 
ences at Lisle. By the constitutional charter of 1830 the 
king is invested with the power of making peace, without any 
limitation of this authority other than that which is implied 
in the general distribution of the constitutional powers of the 
government. Still it is believed that, according to the ge- 
neral understanding of French publicists, the assent of the 
chambers, clothed with the forms of a legislative act, is con- 
sidered essential to the ultimate validity of a treaty ceding 
any portion of the national territory. The extent and limits 
of the territory being defined by the municipal laws, the 
treaty-making power is not considered sufficient to repeal 
those laws. 
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In Chreat Britain^ the treaty-making power, as a branch of 
the regal prerogative, has in theory no limits; but it is prac- 
tically limited by the general controlling authority of parlia- 
ment, whose approbation is necessary to carry into effect a 
treaty by which the existing territorial arrangements of the 
empire are altered. 

In confederated governments, the extent of the treaty- 
making power in this respect must depend upon the nature 
of the confederation. If the union consists of a system of 
c<»)fedcrated states, each retaining its own sovereignty com- 
plete and unimpaired, it is evident that the federal head, 
even if invested with the general power of making treaties 
of peace for the confederacy, cannot lawfully alienate the 
whole or any portion of the territory of any member of the 
union, without the express assent of that member. Such 
was the theory of the ancient Germanic constitution: the 
dismemberment of its territory was contrary to the funda- 
mental laws and maxims of the empire ; and such is believed 
to be the actual constitution of the present Germanic con- 
federation. This theory of its public law has often been 
compelled to yield in practice to imperious necessity, such 
AS that which forced the cession to France of the territories 
belonging to the states of the empire on the left bank of the 
Rhine, by the treaty of Luneville in 1800. Even in the case 
jof a supreme federal government or composite state, tike that 
of the United Slates of America, it may perhaps be doubted 
how far the mere general treaty-making power vested in the 
federal head necessarily carries with it that of alienating the 
territory of any member of the union without its consent 

^5. The effect of a treaty of peace is to put an end to the 

* S^^tf "^^^^ *"^ ^^ abolish the subject of it. It is an agreement to 
pe^ccu waive all discussion concerning the respective rights and 
claims of the parties, and to bury in oblivion tbe original 
causes of the war. It forbids the revival of the same war 
by resuming hostilities for the original cause which first kin- 
dled it, or for whatever may have occurred in th^ coiujs^ .of 
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it But the reciprocal stipulation of perpetual peace and 
amity between the parties does not imply that they are never 
again to make war against each other for any cause what- 
ever. The peace relates to the war which it terminates : 
and is perpetual, in the sense that the war cannot be revived 
for the same cause. This will not, however, preclude the 
right to claim and resist, if the grievances which originally 
kindled the war be repeated, — for that would furnish a new 
injury and a new cause of war equally just with the former. 
If an abstract right be in question between the parties, on 
which the treaty of peace is silent, it follows, that all pre- 
vious complaints and injury, arising under such claim, are 
thrown into oblivion, by the amnesty^ necessarily implied, if 
not expressed: but the claim itself is not thereby settled 
either one way or the other. In the absence of express re- 
nunciation or recognition, it remains open for future discus- 
sion. Ai^ even a specific arrangement of a matter in dis- 
pute, if it be special and limited, has reference only to that 
particular nnkle of asserting the claim, and does not preclude 
the party from any subsequent pretensions to the same thing 
on other grounds. Hence the utility in practice of requiring 
a general renunciation of all pretensions to the thing in con- 
troversy, which has the efiect of precluding for ever the as- 
sertion of the claim in any mode.' 

The treaty of peace does not extinguish claims founded 
upon debts contracted or injuries inflicted previously to the 
war, and unconnected with its causes, unless there be an ex« 
press stipulation to that effect Nor does it afiect private 
rights acquired antecedently to the war, or private injuries 
unconnected with the causes which produced the war* 
Hence debts previously contracted between the respective 
subjects, though the remedy for their recovery is suspended 
during the war, are revived on the restoration of peace, 
unless actually confiscated in the mean time in the rigorous 
exercise of the strict rights of war, contrary to the milder 

3 Vattel, Droit des Gens, Uv. iv. ch. 2, %% 19—21. 

47 
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practice of recent times. There are even cases where debts 
contracted, or injuries committed, between the respective 
subjects of the belligerent nations during the war, may be- 
come the ground of a valid claim, as in the case of ransom- 
bills, and of contracts made bj prisoners of war for subsist- 
ence, or in the course of trade carried on under a license. 
In all these cases the remedy may be asserted subsequently 
to the peace/ 

^ 4. The treaty of peace leaves every thing in the state id 

2y*Jf"" which it found it, unless there be some express stipulation to 
Uma of er- the contrary. The existing state of possession is maintained, 
^^ce ^^c®P^ ^ f®"* ^ altered by the terms of the treaty. If no- 
mtum the thing be said about the conquered country or places, they 
^raiMd. i^^i^^iQ ^i^'^ ^^^ conqueror, and his title cannot afterwarcb 
be called in question. During the continuance of the war, 
the conqueror in possession has only a usufructuary right, 
and the latent title of the former sovereign continues, until 
the treaty of peace, by its silent operation, or express provi- 
sions, extinguishes his title for ever.^ 

The restoration of the conquered territory to its original 
sovereign by the treaty of peace carries with it the restora- 
tion of all persons and things, which have been temporarily 
under the enemy's dominion, to their original state. This 
general rule is applied without exception to real property or 
immoveables. The title acquired in war to this species of 
property, until confirmed by a treaty of peace^ confers a 
mere temporary right of possession. The proprietary right 
cannot be transferred by the conqueror to a third party, so 
as to entitle him to claim against the former owner on the 
restoration of the territory to the original sovereign. If, on 
the other band, the conquered territory is* ceded by the 

* Kent's Comment vol i. p. 169. 2d Ed. 

' Grotius, de Jur. Bel. ac Pac lib. iii. cap. 6, §§ 4, 5. Vjattel, Dvoit des 
Gens, Ixv. iii. cb. 13, §§ 197, 198. Martens, Precis du Droit des Gens, ITv. 
iii. ch. 4, § 282. Kluber, Droit des Gens Modeme de I'Europe, §§ 254 — 
259. 
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treaty of peace to the conqueror, such an intermediate trans- 
fer is thereby confirmed^ and the title of the purchaser be- 
comes valid and complete. In respect to personal property, 
or moveables, a different rule is applied. The title of the 
enemy to things of this description is considered complete 
against the original owner after twenty-four hours* posses- 
sion, in respect to booty on land. The same rule was for- 
merly considered applicable to captures at 'sea: but the 
more modern usage of maritime nations requires a formal 
sentence of condemnation as prize of war in order to preclude 
the right of the original owner to restitution on payment of 
salvage. But since the jus postliminii does not, strictly 
speaking, operate after the peace, if the treaty of peace con- 
tains no express stipulation respecting captured property, it 
remains in the condition in which the treaty finds it, and is 
thus tacitly ceded to the actual possessor. The jus postUmi' 
nil is a right which belongs exclusively to a state of war ; 
and therefore a transfer to a neutral, before the peace, even ' 
without a judicial sentence of condemnation, is valid, if there 
has been no recovery or recapture before the peace. The 
intervention of peace covers all defects of title, and vests a 
lawful possession i» the neutral, in the same manner as it 
quiets the title of the hostile captor himselt* 

A treaty of peace binds the contracting parties from the § 5. 
time of its signature. Hostilities are to cease between them S^etlT^ 
from that time, unless some other period be provided in the treaty of 
treaty itself. But the treaty binds the subjects of the belli- ^^^^^" 
gerent nations only from the time it is notified to them. Any operation, 
intermediate acts of hostility committed by them, before it 
was known, cannot be punished as criminal acts, though it 
is the duty of the state to make restitution of the property 
seized subsequently to the conclusion of the treaty : and, in 
order to avoid disputes respecting the consequences of such 

6 Vattel, Uv. iii. ch. 14, §§ 209, 212, 216. Robinson's Adra. Bep. vol vi, 
p. 45. The Parissima Conception. P. 138. The Sophia. 
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RCU, it is usual to provide in the treaty itself tbe periods at 
which boslililies arc to (case in (lifTerent plnces. Grotiut 
jntimuttM an opiiiion tlml iuilividiiiiU nre not rosponsibic, even 
aviiitfr, for lioslilitius thin continued aflcr the conclusion of 
pence. 8o long as they arc ignorant of the fact, alihough it is 
the duly of the slate to make restitulion wherever the pro- 
perly has not been aclually lost or destroyed. But the better 
Apinion seems to be that urherevcr a capture takes place at 
«ea, after the signature of the treuty of peace, mere ignoram 
of the fact will not protect the captor from civil responai 
bility in damages ; and that, if he acted in good faith, I 
own government must protect him and save him harmles 
When a place orcounlry is exempted from hostility by art 
eles of peace, it is the duty of the slate to give its subje< 
timely notice of the fact ; and it is bound in justice to in 
demnify iU officers and subjects, who act in ignorance of ihl 
fact. In such a case it is the actual wrong-doer 1 
made responsible to the injured [>arly, and not the superio 
commanding ofGcer of (he Heel, unless he be on the spot, a 
actually participating in the transaction. Nor will ■ 
mages be decreed by the prize court, even against the actm 
wrong-doer, after the lapse of a great length of time.^ 

When Ihe treaty of peace contains an express slipulatia 
-that hostiiilies are lo cease in a given place at a certain ti 
and a capture is made previous to the expiration of the pe 
limited, but with a knowledge of the peace on the part of tl 
captor, the capture is still invalid: for since constructive 
tnowledge of the peace, after the periods limited in the d 
ferent paits of the world, renders the capture void, mi 
more ought actual knowledge of the peace to produce t 
effect. It may, however, be questionable whether any th 
short of an official notiQcalian from his own governm 
would be sufficient in such a case to aflect ihe captor witlj 
the legal consequences of actual knowledge. And where 4 
capture was made by an American cruiser of a British vesse 



' Bobinson'a A.ilin. Rep, vat. i. n, 131 . The Me.iil<ir- 
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before the period fixed for (he cessation of hostilities by the 
treaty of Ghent in 1814, and in ignorance of the fact, — but 
the prize had not been carried infra pnssidia and condemned, 
and while at sea was recaptured by a British ship of war 
afier the period fixed for the cessation of hostilities, but with- 
out knowledge of the peace, — it was judicially determined 
that the possession of the vessel by the American cruiser was 
a lawful possession, and that the British recaptor could not 
after the peace lawfully use force to devest this lawful pos- 
session. The restoration of peace put an end from the time 
limited to all force ; and then the general principle applied, 
that things acquired in war remain, as to title and possession, 
precisely as they stood when the peace took place. The 
till possidetis is the basis of every treaty of peace, unless the 
contrary be expressly stipulated. Peace gives a final and 
perfect title to captures wiihout condemnation, and as it 
forbids all force, it destroys all hope of recovery as much as 
if the captured vessel was carried infra praaidia and judi- 
cially condemned.' 

Things stipulated to be restored by the treaty are to be 
restored in the condition in which they were first taken, un- 
less there be an express provision to the contrary ; but this tt 
does not refer to alterations which have been the natural ^ 
effect of time, or ot the operations of war. A fortress or town « 
is to be restored as it was when taken, so far as it still re- 
mains in that condition when the peace is concluded. There 
is no obligation to repair, as well as restore a dismantled for- 
tress, or a ravaged territory. The peace extinguishes all 
claim for damages done in war, or arising from the operations 
of war. Things are to be restored in th6 condition in which 
the peace found them ; and to dismantle a fortification or 
waste a country after the conclusion of peace, and previously 
to the surrender, would be an act of perfidy. If the con- 

' Valin, Tmit* des Prises, cb. iv. ^%i,S. Emirigon, Trailfi d'Asninrwe, 
ch. 15, § 19, Merlin, H^ptrloire dc Jurisprudence, torn. ix. lit. Prise Man- 
time, ^ 5. Kent's Comment Tol. i. p. IT3. 
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queror has repaired the torliricatloiis, and re-established the 
place in iFict stnte it won in tKifore the siege, he is bound to 
reitore it in the same condiiinn. But if he has constructed 
new work*, he may demolish ihcm : «nJ, in general in order 
to avoid dnputcs,!! isndvisnblc to stipulttte in the treaty pre- 
cisely In wliat condition the places occupied by the eneni| 
»re lo restored.* 
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The violnlion of any one article of the treaty is a violation 
of tho whole treaty; for all the articles are dependent oo 
each other, and one Is to be deetnad a condition of the otheir 
A violation of any single article abrogates the whole treat] 
if the injured parly elects so to consider it. This may, ho* 
ever, be prevented by an express stipulation, tliat if one a 
cle be broken, the others aliall nevertheless continue i 
force. If the treaty is violated by one of the conlracliiiJ 
parties, either by proceedings incompatible with its general 
spirit, or by a specific breach of any one of its articles, it be- 
comes not absolutely void, but voidable at the election of the 
injured parly. If he prefers not to come to a rupture, the 
treaty remains valid and obligatory. He may v 
mit the infraction committed, or he may demand a just satitd 
faction.'" 

Treaties of peace are to bo interpreted by the same ruiei 
with other treaties. Disputes respecting their oaeaning otI 
alleged infmction may be adjusted by amicable negotiatioB I 
between the contracting parties, by the mediation of friendlj" J 
powers, or by reference lo the arbitration of some one pow^a 
selected by the parlies. This latter office has recently been 
assumed, in several instances, by tho five great powers of ' 
Europe, with the view of preventing the disturbance of the 
general peace by a partial infraction of the territorial ar- 
rangements stipulated by the treaties of Vienna, in conse- 

'Vattel, Droit dcB Gem, liv. iv. ch. 3, ^31. 

"GroHus, de.Iur. Bel- ac Psc. lib. ii. cap. 15, ^ 1; 
VatteU liv. iv. cli. 4, ^^ iT, 48, 54. 
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^K quence of the interna! revolutions which have taken place in 
^K some of the states constituted bj those treaties. Such are 
the protocols of the conference of London, by which a sus- 
pension of hostilities between Holland and Belgium has been 
enforced, and terms of separation between the two countries 
proposed, which, when accepted by both, are to form the 
basis of a permanent peace. The objections to this specie* 
of interference, and the difficuUy of reconciling it with the 
independence of the smaller powers, are obvious; but it is 
clearly distinguishable from that general right of superin- 
tendence over the internal afl'airs of other states, asserted by 
kthe powers who were the original'parties to the Holj Alfi- 
ance, for the purpose of preventing changes in their munici- 
pal constitutions not proceeding &om the voluntary conce»- 
aon of the reigning sovereign, or supposed in their conse- 
quences, immediate or remote, to threaten the social order 
of Europe. The proceedings of the conference treat the re- 
^ volution, by which the union between Holland and Belgium 
V established by the congress of Vienna, had been dissolved, as 
■* an irrevocable event, and confirm the independence, neutra- 
lity, and state of territorial possessions of Belgium, upon the 
conditions contained in the treaty of the 15th November, 
1831, between the five powers and that kingdom, subject to 
such modifications as may ultimately be the result of direct 
negotiations between the North Netherlands and Belgium. 
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